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United States Court of Appeals for the 
District of Columbia 


a In tlie District Court of the United States 

foi- the District of Columbia 

No. 87129 AT Law 

Louise Fields, Plaintiff, 

vs. 

Independent Taxi Owners Association, a corporation, 

and 

^Maxwell Marks, Dcfandants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of M^ashiiijiton, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 'lliird Amended Declaration. 

Filed Oetobei- 2.‘I 1937 

In the District Court of the United States for the 
District of Columbia. 

Law No. 87,129 

Louise Fields, Plaintiff, 

vs. 

Independent Taxi Owners Association, a corporation, 

et ai. Defendants. 

The iilaintilT, Louise Fields, by her attorney, Harry H. 
Bettelman, sues the defendants. Independent Taxi Owners 



IXDEPKXDKXT TAXI OWXETtS ASSOCIATIOX, ET AL., 


Associntioii, ;i ('oi-i)oi-ali()ii. .-nul Mmx\V(‘' 1 Marks, for llial, 
iiorotofore. oji, to wit, Xovi-niluM- i), 1 !).'>"), and for a loiij^ 
time prioi- llicroto. the said defendants were enu’a'^’ed in tlie 
bnsine-s In tlie City of Wasliini^ton, in the DIsti-iet of (’o- 
jinn])ia, of operatin<i', inaintninine: and eont;-o!lIr.,u- Iho oi>- 
eralion of certain veliicios, coinnionlv known as and called 
taxical.'s i]i. r.lonii’ and upon the streets, avenues and liiu’h- 
ways of tlie said (’ity in said i)isti-iei, as cai’riers of ])as- 
senu'ors for liire; that the said taxicjii) hereinafter coni- 
jdained of was eonti-olled, oiiei'iited and maintjrnied l)y the 
delemhmts .lointiy and in a joint entei'prise in and hy rea¬ 
son of :i inntinilly advantan’eous au’reenieiit and ari’anjje- 
nient. and driven i»y one of thei's eliaiiU'enrs: and for that, 
on the day and year iiforesaid and iiniaediately jU'ior to the 
urievances liereinaftei- conijilained of, the plaintilT was 
wadkiny in an easterly dii'ection in and njion th.e roadway 
of 14th. Street near the intersection of S Street, Xorthwest, 
in the District of (V)lnnil)i:i ci-ossin'^- from the west to the 
east s'de ot the said 14th. Sti'cet; and foi‘ that, at the time 
and ])lace aforesaid, a taxicab controlled, inainlained and 
op/crated l)y the defendants was proceeding in a 
’2 southerly dii-ection on tlu* said 14ih. SIreet, Xorth¬ 
west, appi-oachiiig the intersection of S Street, 
Xoi-thwest; wheri'iipon it became and wa.s tiie duty of the 
said defendants tln-ough their ciiaulTeur in tlie operation of 
their said taxicab to exercise reasonaiile cn.iv and )u tidenee 
so as to avoid injuring the ])lainllff and other persons law¬ 
fully upon the roadway of the .said 14th. Street; tiiat there 
was tlum and there in force and in effect in tin- District of 
('olumbia ])ara,graph “a” of section 22 of Article VI of 
the Traffic and Motor Vehicle Iiegulations for the District 
of ('olumbia, reading as follows: 

(a) -‘N'ehicles shall be driven u})on the i*ight half of the 
•lighway and the driver shall drive as closely as iiracticable 
to the right liand edge or curb of the highway.” 

^ et, notwithstanding th.e aforesaid traffic regulation the 
defendants through their chaufieur, on the day and year 
aforesaid in the night time, did not ojiende tlu'ir s:iid taxi¬ 
cab as close as jiracticable to the right hand edge or curb 
of the highway of the said 14th. Street, but negligently and 
carelessly opeiaited their said taxicab well out towards the 
center of the roadway of the said 14th. Street, when there 


vs. LOUISE FIELDS. 


3 


w'as no other traffic to prevent the said taxicab from being 
ojierated close to the riglit hand curb of the said 14th. 
Street; that there was then and there in force and in effect 
in the District of ('olumbia on the day and year aforesaid, 
])aragra])li ‘Mi” of section 22 of Article VI of the Traffic 
and Motor Vehicle Regulations for the District of Colum¬ 
bia, reading as follows: 

(1)) “No person shall drive a vehicle upon a highway at 
a greater speed than is reasonable and prudent, having due 
regard to the traffic, suj-face and width of the highway, and 
the hazard at intersections, and any other conditions then 
existing.” 

3 Yet, notwithstanding the aforesaid traffic regulation, 
the defendants, through their chauffeur, on the day 
and year aforesaid in the night time, failed to operate their 
taxicab at a reasonable and prudent rate of speed having 
due regard to the conditions then existing in that the de¬ 
fendants, through their chauffeur, failed to observe the 
condition existing that the plaintiff was walking upon the 
roadway crossing the same and the defendants through, 
their chauffeur further failed to observe whether the said 
iaxical) was being opoi'ated at a speed greater than was 
reasonable to ])revent overtaking the plaintiff who was then 
and tluM-e crossing the roadway of the said 14th. Street, 
as aforesaid; that there was then and there in force para¬ 
graph “c” of Section 22 of Article VI of the Traffic and 
^^otor Vehicle Regulations for the District of Columbia, 
reading as follows: 

(c) “The speed of any vehicle on any street, highway, or 
bridge in the District of Columbia shall not exceed 22 miles 
per hour, excejit as hereinafter specifically provided, or as 
may otherwise be indicated by official signs.” 

Yet, notwithstanding the aforesaid traffic regulation the 
defendants, through their chauffeur, at the time and place 
aforesaid, negligently and carelessly operated their said 
taxicab at a rate of speed in excess of 22 miles per hour. 
That there was then and thei“e in force in the District of 
Columbia on the day and year aforesaid, paragraph “a” 
of Section 5 of Article III of the Traffic and j\rotor Vehicle 
Regulations for the District of Columbia, reading as fol¬ 
lows : 
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(a) “Tlic driver of any vehicle shall yield the right-of- 
way to a pedestrian crossing the roadway within any 
marked crosswalk or within any unmarked crosswalk at 
the end of a block, except at intersections where the mov^e- 
ment of traffic is being regulated by ])olico officers or traffic- 
control signals, or at any point where a ])edestrian tunnel 
has been provided.’’ 

4 Yet, notwithstanding the aforesaid traffic regulation, 
the defendants, through their chauffeur in the o]iera- 
tion of their taxicab at the time and i>lace aforesaid, neg¬ 
ligently and carelessly in violation of the aforesaid traffic 
regulation failed to yield the right-of-way to the plaintiff 
who was then and there crossing in the unmarked crosswalk 
from the southwest to the southeast corner of the said 14th. 
and S Streets, X. \V.; that, on the day and year aforesaid, 
tliei-e was in force and in effect in the District of Columbia, 


paragraph ‘‘a’’ of Section *28 of Article VI of the traffic 
and Motor Vehicle Kegulations for the District of Colum¬ 
bia, reading as follows: 

(a) “A v’ehicle approaching an intersection shall slow 
down and be ke])t under such control as to avoid collidijig 
with })edestrians or vehicles ...” 

Yet, notwithstanding the aforesaid traffic regulation, the 
defendants, through their chauffeur, on the day and year 
aforesaid, failed to slow down their said taxicab u])on ap¬ 
proaching the intersection of the said S Street at its inter¬ 
section with 14th. Street, but continued to operate their 
said taxicab at the same rate of speed at which it had been 
traveling without slowing down ui)on approaching and 
crossing the intersection of the said S Street; yet, notwith¬ 
standing the dutv of the defendant to exercise reasonable 
care and prudence in the operation of their taxicab through 
their chauffeur, as aforesaid, to avoid injuring the ])laintiff 
and others lawfully upon the highway, and further, not¬ 
withstanding all of the aforesaid traffic regulations but in 
violation of the same, the defendants through their 
chauffeur, did not e.xercise reasonable care and prudence 
in the operation of their said taxicab at the time and place 
aforesaid, but negligently and carelessly failed to slow 
down their said taxicab upon reaching and crossing the in¬ 
tersection of the said S Street, as aforesaid, and by reason 
thereof, negligently failed to keep their said taxicab 
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') uiuler such iiroper control as to avoid coHidin" with 
and strikiiiL*- the i)laintilT; and that the defendants, 
tlirouj;h their clianlTeiir, ne.uliircntly failed and omitted to 
keep a proper lookout for jfcdestrians, and more partic¬ 
ularly this plaintiff, crossing- the roadway of the said 14th. 
Street, and further, acting as aforesaid, did negligently 
and carelessly fail and omit to sound timely notice and 
warning of the apiiroach of their taxicab so as to enable 
the plaintiff, ])roceeding as aforesaid, to avoid the path and 
course of the defendants’ taxicab, and further, acting as 
aforesaid, the defendants did negligently and carelessly 
fail and omit to bring their said taxicab to a stop when 
they saw or by the exercise of reasonalde care and prudence, 
could have seen the i)lalntiff in a ])osition of peril and dan¬ 
ger, and furthei-, acting as aforesaid, did negligently and 
carelessly fail and omit to change the jiath and course of 
their said taxicab when thev saw or bv the exercise of rea- 
sonable care and ])rudence could have seen the plaintiff 
l)roceeding across the roadway of the said 14th. Street, as 
aforesaid, so as to avoid running into and thereby injuring 
the i)laintiff, whereby aiul ])y reason of the violation of 
aforesaid traffic regulations ;ind by reason of which negli¬ 
gence and carelessness aforesaid, the said defendants, act¬ 
ing as aforesa.id, did i)i-o])el and drive their said taxicab 
with gi-eat force and violence into and against the plain¬ 
tiff, thereby ])recii)itating her to the ground and dragging 

lier foi- sevei-al feet over the i*oadwav of the said 14th. 

% 

Street, thereby crushing, bruising and otherwise injuring 
the ])laintiff, and the plaintiff furthei says by reason of the 
said negligence and carelessness of the defendants acting 
as aforesaid, she sustained and suffered fractures of the 
ribs, severe cerebral concussion, shock, contusion of the 
bladder, contusion of the kidneys, fractures of the right 
tibia and fibula, fracture of the right femur, fracture of the 
pelvis, and severe lacerations, abrasions and contu- 
() sions about her head, body and limbs, all of which 
))ermanently injui-ed the ])laintiff, and further, by 
reason tliereof, it became necessary to ])erform many op¬ 
erations upon the j)laintiff, which necessitated a long period 
of hospitalization and medical attention in order to care 
said wounds, all of which has i)ermanently injui-ed the plain¬ 
tiff, and further, by reason thereof, she was compelled to 






6 


INDEPENDENT TAXI OWNERS ASSOCIATION, ET AL.., 


remain for a long period of time confined to her bed and 
unable to x)ursue her usual duties and occupation, and fur¬ 
ther sustained and still sustains great physical and mental 
pain and suffering, all of which has xierinanently in.jured 
the plaintiff, and further by reason thereof, she sustained 
and suffered a severe and permanent shock to her nervous 
system which has rendered her x)crmanently nervous, and 
further, by reason thereof, the plaintiff has been incapaci¬ 
tated and will iiermancntly be incapacitated from perform¬ 
ing any work, thereby causing her to lose large emoluments 
which \vould otherwise accrue to her; and further, by rea¬ 
son of the aforegoing negligence of the defendants, as afore¬ 
said, several of the plaintiff’s teeth were caused to be 
broken, loosened and knocked out of her mouth, all of which 
has iicrmanently injured the plaintiff; and by reason of 
the aforegoing she has been permanently maimed and 
crippled and has been compelled to expend and lay out 
large sums of money for medical attention, hospital treat¬ 
ment, nursing and medicine and she will in the future be 
compelled to lay out and expend large sums of money all 
in an endeavor to be healed and cured of her injuries as 
aforesaid. 

AVIIEREFORE, jdaintiff brings this suit and claims dam¬ 
ages of the defendants in the sum of Fifty Thousand Dol¬ 
lars ($50,000.00), besides costs of this suit. 

7 HARRY H. BETTELMAN 

Attorney for Plaintiff. 

Service of copy of the afoi-egoing Amended Declaration 
acknowledged this 23 day of October, 1937. 

WHITEFORD, MARSHALL & HART, 

Bv P. H. MARSHALL 

* 

Attorneys for Defendants. 


Meynorandum 

OCTOBER 23—1937. 

Leave to file Third Amended Declaration granted— 
Bailey, J. 
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Pleas of Defendant Independent Taxi Owners Association 

Filed October 23 1937 

FIRST PLEA 

Comes DOW the defendant, Independent Taxi Owners As¬ 
sociation, Inc., a body corporate, by its attorneys, and for 
a plea to the third amended declaration filed herein says 
that it denies that on, to-wit, the 9th day of November, 1935, 
or for a long time prior thereto, this defendant was en¬ 
gaged in the District of Columbia, in the business of op¬ 
erating, maintaining or controlling the operation of taxi¬ 
cabs as carriers of y)asscngers for hire; and also denies that 
the particular taxicab, in said declaration referred to, was 
controlled, operated or maintained by this defendant jointly 
with its co-defendant in a joint enterprise, as in said dec¬ 
laration alleged. This defendant also denies that the 
chauffeur of said last mentioned taxicab was a 
8 chauffeur of tliis defendant «nul denies that this de¬ 
fendant had any management, control or supervision 
of said taxicab, or any financial interest in the revenues 
derived from the operation thereof. It denies that the op¬ 
erator of said particular taxicab failed to operate the same 
as closely as practicable to the right hand edge or curb of 
the highway of Fourteenth Street, and it further denies 
that said operator drove said taxicab well out towards the 
center of the roadway of said Fourteenth Street at a time 
when there was no other traffic to prevent said taxicab 
from being operated close to the right hand curb thereof, 
but on the contrary alleges that said taxicab was, at said 
time and place, operated as closely as practicable to the 
right hand edge or curb of said highway of Fourteenth 
Street. It denies that the o))erator of said taxicab failed 
to operate the same at a reasonable or prudent rate of 
speed, having due regard to the conditions then existing or 
that said operator failed to observ’e that plaintiff was walk¬ 
ing upon said roadway, in and about an endeavor to cross 
the same, and it likewise denies that said operator failed to 
observe the speed of said taxicab, so as to be in a position 
to prevent overtaking the plaintiff as in said declaration 
alleged. This defendant also denies that said taxicab was 
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operated at a rate of speed in excess of twenty-two miles an 
hour, and denies that the operator of said taxicab failed to 
vield the riarht of wav to the plaintiff, and denies that the 
plaintiff was crossing in the unmarked crosswalk, as in said 
declaration alleged. It denies that the operator of the taxi¬ 
cab aforesaid failed to slow down the same when approach¬ 
ing the intersection in said declaration set forth, and fur¬ 
ther denies that said operator drove the said taxicab at the 
same rate of speed at which it had been traveling without 
slowing down u[)on ap])roaching and crossing the intersec¬ 
tion of said S Street. It denies that said taxicab was 
9 operated in violation of the traffic regulations in said 
declaration set forth, or any of them, and likewise 
denies that the operator of said taxicab failed to exercise 
reasonable care and prudence in the operation of the same, 
and denies that said operator failed to slow down said 
taxicab upon reaching and crossing the intersection of S 
Street, or that said operator negligently failed to keep said 
taxicab under proper control so as to avoid colliding with 
and striking the plaintiff or that he failed to kee]) a proper 
lookout for pedestrians, including the plaintiff, or that said 
operator negligently or carelessly failed or omitted to 
sound a duo notice or warning of the approach of said taxi¬ 
cab, or that he failed to bring said taxicab to a stop when 
he saw, or by the exercise of reasonable care or prudence 
could have seen the plaintiff in a position of ])eril or dan¬ 
ger; it likewise denies that said operator did negligently 
and carelessly fail or omit to change the path or course of 
said taxicab when he saw, or by the exercise of reasonable 
care or prudence, could have seen the plaintiff proceeding 
across the roadway of said Fourteenth Street, as alleged, 
so as to avoid running into and injuring the plaintiff. It 
denies that the collision between said taxicab and the plain¬ 
tiff was caused by any fault or negligence on the part of 
the driver of said taxicab. It has no knowledge or informa¬ 
tion sufficient to form a belief as to the nature and extent 
of the injuries and losses alleged to have been suffered and 
sustained by plaintiff and it can therefore neither admit nor 
deny the allegations of said declaration pertaining thereto, 
but demands strict i)roof thereof should the same be deemed 
to be material upon the trial of this case. 
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SECOND PLEA 

And for a farther plea to said third amended declaration, 
the defendant, Independent Taxi Owners Associa- 

10 tion, Inc., a body corporate, says that it denies that 
on, to-wit, the 9th day of November, 1935, or for some 

time prior thereto, this defendant was engaged in the Dis¬ 
trict of Columbia in the business of operating, maintaining 
or controlling the operation of taxicabs as carriers of pas¬ 
sengers for hire; and it also denies that the particular taxi¬ 
cab in said declaration described was controlled, operated 
or maintained by this defendant jointly with the co-defen¬ 
dant in a joint onter])rise, as in said declaration charged. 
This defendant also denies that the chauffeur of said last 
mentioned taxicab was a chauffeur of this defendant, and 
denies that this defendant had any management, control or 
supervision of said taxicab or any financial interest in the 
revenues derived from the operation thereof. This defen¬ 
dant further says that, at the time and place in said dec¬ 
laration set forth, there was in full force and effect a cer¬ 
tain taxicab and motor vehicle i-cgulation for the District 
of Columbia, that is to say. Paragraph D, of Section V, of 
Article III, of said traffic and motor vehicle regulations as 
follows; 

“Every pedestrian crossing a roadway at any point 
other than within a marked or unmarked cross-walk shall 
yield the right-of-way to vehicles upon the roadway.” 

And defendant says that, at the time and place in said dec¬ 
laration alleged, the plaintiff entered ujdou the roadway of 
Fourteenth Street, Northwest, at a point upon said road¬ 
way south of the intersection of said Fourteenth Street with 
S Street, Northwest, and at a point upon said roadway 
other than within a marked or unmarked crosswalk, but dis¬ 
tant from such cross-walk, to-wit, sixty feet. Defendant 
further says that the plaintiff entered upon said roadway 
at the point aforesaid and between certain automobiles 
parked upon the said roadway, and without any 

11 previous intimation or warning of her intention 
so to do said plaintiff suddenly stepped in front of 

the taxicab in said declaration described, and so close 
thereto that it was impossible for the driver of said taxi¬ 
cab to stop the same or to change the course thereof, so as 
to prevent or avoid a collision between plaintiff and said 
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taxicab. Wherefore, this defendant says that the collision 
in said declaration described was not caused or occasioned 
by any negligence on the part of the driver of said taxicab, 
but was caused or occasioned solely by reason of the neg¬ 
ligence of the plaintiff as hereinbefore set forth. 

TIllRI) PLEA 

And for a further plea to said third amended declara¬ 
tion, the defendant, Independent Taxi Owners Association, 
Inc., a body corporate, says that it denies that on, to-wit, 
tlie 9th day of November, 1935, or for some time prior 
thereto, this defendant was engaged in the District of Co¬ 
lumbia in the business of operating, maintaining or con¬ 
trolling the operation of taxicabs as carriers of passengers 
for hire; and it also denies that the particular taxicab in 
said declaration mentioned was controlled, operated or 
maintained by this defendant jointly with the co-defendant 
in a joint enterprise, as in said declaration charged. This 
defendant also denies that the chauffeur of said last men¬ 
tioned taxicab was a chauffeur of this defendant, and de¬ 
nies that this defendant had any management, control or 
su})ervision of said taxicab or any financial interest in the 
revenues derived from the operation thereof. This defen¬ 
dant further says that, at the time and place in said dec¬ 
laration set forth, there was in full force and effect a cer¬ 
tain taxicab and motor vehicle reg-ulation for the District 
of Columbia, that is to say. Paragraph d, of Section V, of 
Article III, of said traffic and motor vehicle regula- 
12 tions as follows: 

“Every pedestrian crossing a roadway at any 
point other than within a marked or unmarked crosswalk 
shall yield the right-of-way to vehicles upon the roadway.” 
And defendant says that, at the time and place in said dec¬ 
laration alleged, the ])laintiff entered upon the roadway of 
Fourteenth Street, Northwest, at a point upon said road¬ 
way south of the intersection of said Fourteenth Street with 
S Street, Northwest, and at a ])oint upon said roadway 
other than within a marked or unmarked crosswalk, but dis¬ 
tant from such crosswalk, to-wit, sixty feet. Defendant 
further says that the plaintiff entered upon said roadway 
at the point aforesaid and between certain automobiles 
parked upon the said roadway, and without any previous 







vs. LOUISE FIELDS. 


11 


intimation or warning of her intention so to do said plain¬ 
tiff suddenly stepped in front of the taxicab in said dec¬ 
laration described, and so close thereto that it was impos¬ 
sible for the driver of said taxicab to stop the same or to 
change the course thereof, so as to prevent or avoid a col¬ 
lision between plaintiff and said taxicab. Wherefore, this 
defendant says that the negligence of the plaintiff as afore¬ 
said contributed to the accident to the plaintiff in said dec¬ 
laration described. 

WHITEFORD, MARSHALL, HART & 

CARMODY 

By RINGGOLD HART 

Attorneys for defendant ITOA 


Pleas of Defendant, Maxwell Marks. 

Filed October 23 1937 

«*««*•** 

FIRST PLEA 

Comes now the defendant. Maxwell Marks, bv his attor- 
neys, and for a plea to the third amended declaration filed 
lierein, says that he admits that he is the owner of 
13 the particular taxicab in said declaration mentioned, 
but denies that said taxicab was controlled, operated 
or maintained jointly by this defendant and the corporate 
defendant, or in a joint enterprise between said defendants 
and states the facts to be that said taxicab, at the time of 
the accident in said declaration described was operated by 
this defendant, and for his benefit, and that said corporate 
defendant had no control, supervision or management of 
the operation of said taxicab, nor any interest in the reve¬ 
nues derived from the operation thereof. He denies that 
the operator of said particular taxicab failed to operate 
the same as closely as practicable to the right hand edge or 
curb of the highway of Fourteenth Street, and he further 
denies that said operator drove said taxicab well out to¬ 
wards the center of the roadway of said Fourteenth Street 
at a time when there was no other traffic to prevent said 
taxicab from being operated close to the right hand curb 
thereof, but on the contrary alleges that said taxicab was, 
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at said time and place, operated as closely as practicable 
to the riijht hand edge or curb of said highway of Four¬ 
teenth Street. He denies that the operator of said taxicab 
failed to operate the same at a reasonable or prudent rate 
of speed, having due regard to the conditions then existing 
or that said operator failed to observ’e that plaintiff was 
walking upon said roadway, in and about an endeavor to 
cross the same, and it likewise denies that said operator 
failed to observe the speed of said taxicab, so as to be in a 
position to prevent overtaking the plaintiff as in said third 
amended declaration alleged. This defendant also denies 
that said taxicab was oiierated at a rate of speed in excess 
of 22 miles an hour, and denies that the operator of said 
taxicab failed to yield the right of way to the plaintiff, and 
denies that the plaintiff was crossing in the unmarked 
crosswalk, as in said third amended declaration al- 
14 leged. He denies that the operator of the taxicab 
aforesaid failed to slow down the same when ap¬ 
proaching the intersection in said declaration set forth, and 
further denies that said operator drove the said taxicab at 
the same rate of speed at which it had been traveling with¬ 
out slowing down upon approaching and crossing the inter¬ 
section of said S Street. He denies that said taxicab was 
operated in violation of the trafiic i-egulations in said dec¬ 
laration set forth, or any of them, and likewise denies that 
the operator of said taxicab failed to exercise reasonable 
care and ])rudence in the operation of the same, and denies 
that said operatoi- failed to slow down said taxicab upon 
reaching and crossing the intersection of S Street, or that 
said operator negligently failed to keep said taxicab under 
proper control so as to avoid colliding with and striking 
the plaintiff or that he failed to kee]) a ])roper lookout for 
])edestrians, including the plaintiff, or that said operator 
negligently or carelessly failed or omitted to sound a due 
notice or warning of the a]>proach of said taxicab, or that 
he failed to bring said taxicab to a stoi) when he saw, or by 
the exercise of reasonable care or prudence could have seen, 
the plaintiff in a position of peril or danger; he likewise 
denies that said operator did negligently and carelessly 
fail or omit to change the path or course of said taxicab 
when he saw, or by the exercise of reasonable care or 
prudence, could have seen the plaintiff proceeding across 
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the roadway of said F^ourteeiitli Street as allej^ed, so as to 
avoid running into and injuring the plaintiff. He denies 
that tlic collision between said taxicab and the jilaintiff 
was caused by any fault or negligence on tbe part of the 
driver of said taxicab. He has no knowledge or informa¬ 
tion sufficient to form a belief as to the nature and extent of 
tlie injuries and losses alleged to have been suffered and 
sustained by plaintiff and ho can therefore neither 
15 admit nor deny the allegations of said declaration 
pertaining thereto but demands strict proof thereof 
should the same be deemed to be material upon the trial of 
this case. 

SECOND PLEA 

And for a further plea to said third amended declara¬ 
tion, the defendant, ^laxwell Marks, says that he admits 
tliat lie is the owner of the particular taxicab in said dec¬ 
laration mentioned but denies that said taxicab was con¬ 
trolled, operated or maintained jointly by this defendant 
and the corporate defendant, or in a joint enterprise be¬ 
tween said defendants and stales the facts to bo that said 
taxicab, at the time of the accident in said declaration de¬ 
scribed, was operated by this defendant, and for his benefit, 
and that said corporate defendant had no control, super¬ 
vision or management of the operation of said taxicab, nor 
any interest in the revenue derived from the operation 
thereof. This defendant further says that at the time and 
place in said declaration set forth, there was in full force 
and olicct a certain Traffic and Motor Vehicle Kegulation 
for the District of Columbia, that is to say. Paragraph (d) 
of Section 5 of Article HI of said Traffic and Motor Vehicle 
Kegulations, as follows: 

“Every pedestrian crossing a roadway at any point 
other than within a marked or unmarked crosswalk shall 
yield the right-of-way to vehicles upon the roadway.” 

And defendant says that at the time and place in said dec¬ 
laration alleged, the plaintiff entered upon the roadway of 
Fourteenth Street, Northwest, at a ])oint upon said road¬ 
way south of the intersection of said Fourteenth Street 
with S Street, Northwest, and at a ))oiiit upon said roadway 
other th.an within a marked or unmarked cross-walk, but 
distant from such cross-walk, to-wit, sixty feet. Defendant 
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further says that plaintiff entered upon said roadway at 
the point aforesaid and between certain automobiles 

16 parked upon said roadway, and stepped immediately 
in front of the taxicab in said declaration described, 

and so close thereto that it was impossible for the driver 
of said taxicab to stop the same, or to change the course of 
said taxicab, so as to prevent or avoid a collision between 
plaintiff and said taxicab. Wherefore, this defendant says 
that the collision in said declaration described "was not 
caused or occiisioned by any negligence on the part of the 
driver of said taxicab, but w’as caused or occasioned solely 
by reason of the negligence of the plaintiff, as hereinbefore 
set forth. 

THIRD PLEA 

And for a further plea to said third amended declara¬ 
tion, the defendant. Maxwell Marks, says that he admits 
that he is the owmer of the particular taxicab in said dec¬ 
laration mentioned, but denies that said taxicab was con¬ 
trolled, operated or maintained jointly by this defendant 
and the corporate defendant, or in a joint enterprise be¬ 
tween said defendants, and states the facts to be that said 
taxicab, at the time of the accident in said declaration de¬ 
scribed, was o])erated by this defendant and for his benefit, 
and that said corporate defendant had no control, super¬ 
vision or management of the oi)eration of said taxicab, nor 
any interest in the revenue derived from the operation 
thereof. This defendant further says that at the time and 
place in said declaration set forth, there was in full force 
and effect a certain Traffic and Motor Vehicle Regulation 
for the District of Columbia, that is to say. Paragraph (d) 
of Section 5 of Article III of said Traffic and Motor Vehicle 
Regulations, as follows: 

“Every pedestrian crossing a roadway at any point 
other than within a marked or unmarked crosswalk shall 
yield the right-of-way to vehicles upon the roadway.” 

17 And defendant says that at the time and place in 
said declaration alleged, the plaintiff entered upon 

the roadway of Fourteenth Street, Northwest, at a point 
upon said roadway south of the intersection of said Four¬ 
teenth Street with S Street, Northwest, and at a point upon 
said roadway other than within a marked or unmarked 
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cross-walk, but distant from such cross-walk, to-wit, sixty 
feet. Defendant further says that plaintiff entered upon 
said roadway at the point aforesaid and between certain 
automobiles parked upon said roadway, and stepped imme- 
diatelv in front of the taxicab in said declaration described, 
and so close thereto that it was impossible for the driver 
of said taxicab to stop the same, or to change the course of 
said taxicab, so as to prevent or avoid a collision between 
plaintiff and said taxicab. Wherefore, this defendant says 
that the negligence of the plaintiff as aforesaid contributed 
to the accident to plaintiff in said declaration described. 

AVHITEFORD, MARSHALL & HART 
By RINGGOLD HART, 

Attorneys for defendants. 


Memoranda 

NOVEMBER 10—1937. 

Verdict for Plaintiff against both Defendants for $15,000. 

NOVEMBER 13—1937. 

Motion for New Trial—filed. 


18 District Court of the United States for the 

District of Columbia 

Monday, November 22, 1937. 

Session resumed pursuant to adjournment, Hon. 0. R. 
LUHRING, Justice, jiresiding. 

Upon consideration of the motion filed herein, for a new 
trial, the same being submitted without argument, it is or¬ 
dered that said motion be, and the same is hereby over¬ 
ruled, and judgment on verdict ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendants herein the sum of Fifteen Thousand Dollars 
($15,000.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendants by their 
attorneys of record, in open Court, note an appeal to the 
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United States Court of Appeals for the District of Colum¬ 
bia ; whereupon, an undertaking to act as a supersedeas 
bond is hereby fixed in the sum of Seventeen Thousand Dol¬ 
lars ($17,000.00). 


Memoranda 

NOVEMBER 22—1937. 

Supersedeas Undertaking ($17,000.00) approved and 
filed. 

DECEMBER 6—1937. 

Bill of Exceptions filed. 

19 Assignments of Error 

Filed December 6 1937 

**>#*#**• 

The defendants. Independent Ta.xi Owners Association, 
Inc., and Maxwell Marks, hereby assign as error com¬ 
mitted by the Trial Court the following: 

1. Permitting the witness Slade to testify that the driver 
of the taxicab had said that he did not know he had hit 
anyone until he felt his wheels drag, and denying the mo¬ 
tion of counsel for defendants to strike said testimony. 

2. PciTnitting witness Leahy to testify in rebuttal that the 
driver of the ta.xicab stated to said witness that said driver 
was driving along and did not know that anything had hap¬ 
pened until he felt the wheels of his car drag and then 
pulled in toward the curb and stopped and then learned 
that he had struck a woman. 

3. Refusal by the Trial Court to permit counsel for de¬ 
fendants to cross-examine witness George M. Patton as to 
what said witness observed which indicated where the col¬ 
lision with plaintiff had occurred. 

4. Refusal by the Trial Court to require plaintiff to read 
to the jury the charter of defendant association, as 
amended, and permitting the jury to hear the original char¬ 
ter and then the amendment thereto. 

5. Permitting counsel for plaintifi: to read to the jury 
so much of the amended charter as provides for a sinMng 
fund. 
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fi. Refusal bv the Trial Court to errant the motion of 
counsel for defeiulaiits, made upon the conclusion of all of 
Ihe testimony, to direct a verdict in favor of the corporate 
defendant. 

*20 7. Granting: plaintiff’s instructions numbers 10 

and 13. 

8. Refusin*^ to <i-rant defendants’ instructions numbers 1 
and 3. 

0. Submitting to the jury, as a question of fact, whether 
the defendants were engaged in a joint enterprise, as al¬ 
leged in the declaration. 

10. Submitting for the consideration of the jury the 
Traffic Regulation reciuiring that a vehicle be driven as 
close as })racticable to the right-hand curb, and instructing 
the jury that the violation of said regulation constituted 
negligence as matter of law. 

WHITEFORD, MARSHALL, HART & 

CARMODY 

By P. H. MARSHALL 

Attorneys for defendants. 


District (’ourt of the United States for the District of 

Columbia 

Tuesday, January 4, 1938. 

Bv order of the Associate Justices, JENNINGS 
BATLEV, F. DICKINSON LETTS, JAMES :M. PROC¬ 
TOR and O. R. LUHRTNG, of the District Court of the 
United States for the District of Columbia, these Divisions 
are opened by proclamation of the United States Marshal, 
pursuant to Rule of (’ourt. 

Come now the parties hei'eto by their respective attor¬ 
neys of record, and thereupon, the defendants by their at¬ 
torneys submit to the C’ourt their Bill of E.xceptions taken 
at the trial of this cause and pray that the same be signed 
and made of record, nunc pro tunc, which is hereby ac¬ 
cordingly done. 


LUHRING, Justice. 


IS 
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121 of Record 

Filed December 6 1937 

#w.•###•# 

To the Clerk: 

Please ])rei)are the transcript of record on appeal to the 
United States Court of A])])eals for the District of Colum¬ 
bia, in above entitled case, to include the following: 

1. Thii-d amended declaration. 

2. Pleas of defendants to third amended declaration. 

3. ^Memorandum of verdict. 

4. ^lemoranum of motion for new trial liled and over¬ 
ruled. 

o. 2klemorandum of ajipeal noted in open Court, fixing of 
amount of undertaking to operate as supersedeas; filing 
and approval of supersedeas. 

(). Assignments of error. 

7. Memorandum of all extensions of time relative to set¬ 
tlement of bill of exceptions. 

8. Bill of exceptions. 

9. This designation. 

AVHITEFORD, MARSHALL, HART & 

(L\RMODY 

Bv P. H. MARSHALL 

Ailorueys for defeuda'irls. 


22 District Court of the United States for the 

District of Columbia 

United States of America, 

Dtsfrici of Cohonh 'ia. s.s: 

I, Ciiarles E. Stewart, Clerk of the District Court of the 
United Slates for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 21, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 87129 at Law, wherein 
Louise Fields is Plaintiff and Independent Taxi Owners 
Association et al, are Defendants, as the same remains upon 
the files and of re<*ord in said Court. 
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IX TESTI^^ONY WIIEKEOF, I hereunto subscribe my 
name and affi.x the seal of said Court, at the City of Wash¬ 
ington, in said District, this 9th day of February, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

23 Submitted 1/4/38 Luhring-.J 

Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Feb 14 1938 Joseph W. Stewart, 
Clerk. 

In the District Court of the United States for the District 

of Columbia 

Law No. 87,129 

Louise Fields, Plaintiff, 

vs. 

Independent Taxi Owneiis Association, Inc., a corporation, 

et ah, Defendants. 

To: Harry H. Bettelman, Esq., 

National Press Bldg., 

Aftorneij for plaintiff 

You are hereby notified that the within bill of exceptions 
will be iiresented to the Court to be settled, signed, and 
sealed, on the 4th day of January, 1938, at ten o’clock, A. 
M., or as soon thereafter as counsel can be heard. 

WHITEFORD, MARSHALL, HART & CARMODY 

By P H MARSHALL 
815-15th Street, N. W., 
Washington, D. C., 

Attorneys for defoxidants. 

Service of the foregoing notice and the within bill of ex¬ 
ceptions, by copies thereof, acknowledged this 6th day of 
December, 1937. 

HARRY H. BETTELMAN, 
Attorney for plaintiff 
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24 Ill tlie District Court of the United States for 

the District of Columbia 

Law No, 87,129 

Louise Fields. Phiiiiiifj, 


Independent Taxi Owners Association, Inc., a corporation, 

et ah, Di'fcndaotts. 

BUI of Exceptlovs 


BE IT RE.MEMr>EKED, that at tlie trial of this cause, 
which was commenced before ]\Ir. Justice Luhring and a 


jury on the 4th day of November, 1937, and was thereafter 
further ])roceeded with, the following- occurred: 


Plaintiff, to maintain the issues upon her part joined, 
introduced testimony tending to prove that on the 9th day 
of November, 1935, between nine and nine-thirty, P. ^1., she 
was crossing 14th Street, Northwest, in the City of Wash¬ 
ington, District of Columbia, from west to east uiion the 
south side of the intersection of said 14th Street with S 
Street, Northwest, and u})on the unmarked pedestrian cross¬ 
walk upon the roadway of said 14th Street; that immediately 
prior to attempting to cross said roadway, she had looked 
north on said 14th Street and Lad seen the lieadiights of 


certain automobiles approaching said intersection, but 
which were at that time 240 feet north thereof; tliat when 
she was within a few feet of the southbound car track, she 
again looked north, and tlie Diamond Taxicab was at that 
time about 15 feet from her, and ran directly into her with¬ 
out changing the direction of said ta.xicab, although it then 
could have gone around her; that said taxicab was traveling 
at an excessive rate of speed, and no warning of its ap¬ 
proach was sounded by the driver thereof; that said driver, 
immediately prior to colliding with plaintiff, was not looking 
ahead, but was looking to his right, toward the sidewalk; 
that a gasoline station was located at the southwest corner 
of the intersection aforesaid, with brilliant lights thereon, 
and the place of the collision was brilliantly lighted; 
25 that she was dragged by said taxicab a distance of 
approximately seventy-five feet before said taxicab 
came to a stop; was rendered unconscious; was confined in 
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the hospital until March 4, 1036, and thereafter required 
dispensary treatment; was irrational for eleven days; was 
bruised all over; sustained seveix* brush burns caused by 
friction by being- dragged along the street as aforesaid, on 
her face, the front of her abdomen, her legs and arms; that 
the flesh was ground entirely off of the outside of her right 
thigh, e.\’i)Osing the bone; she had lacerations over her right 
eye, alongside of her left eye, and on her neck, requiring 
sutures; suffered internal injuries causing her kidneys to 
shut down and blood in her urine; the toes of her right foot 
were lacerated and became infected, she suffered a de- 
])ressed communated fracture of the neck of the right femur 
and a fracture of the riglit iibula ,\v]iich caused her right leg 


to be permanently turned inward, and torn ligaments in the 
right ankle, causing her right foot to be permanently turned 
inwards; also an injury to her right knee joint, which has 
a permanent limitation of motion to about five degrees; her 
right leg is permanently stiff; there is no remedy for this 
condition; she has only partial use of her right arm, and is 
permanently crippled and p'ermanently scarred; has to use 
crutches to walk or stand; she lost five or six teeth from her 
lower jaw, and suffered and will continue to suffer great 
])ain; all of the foregoing injuries ai-e the result of the 
accident aforesaid, and prior to the accident she earned 
•1^2.50 per day, and is now unable to do work of any kind. 

Defendants introduced testimony tending to prove that 
the taxicab which collided with plaintiff had come to a stand¬ 
still on the north side of S Street, at the intersection afore¬ 


said, to permit the i)assage of eastbound traffic on S Street: 
that after said eastbound traffic cleared said intersection, 
the driver of said taxicab started the same and operated 
said cab in low gear across said intersection, and then in 
second gear, and at a speed not to exceed fifteen miles ijer 
hour; that ])laintiff‘ suddenly stepped between certain 
parked automobiles into the roadway of said 14th Street and 
immediately in front of said taxicab at a point on said road¬ 
way approximately 75 feet south of the intersection 
26 aforesaid, and so close to said taxicab that it was 
iiiii)Ossible to sto]) the same to avoid colliding with 
plaintiff; that said taxicab was stopped within fifteen feet, 
or the length thereof, and ])Iaintiff removed from beneath 
said taxicab and taken to the hospital; that the driver 


22 


INDEPENDENT TAXI OWNERS ASSOCIATION, ET AL., 


thereof was observin'^ the roadway in front of said taxicab, 
and was not looking to the right towards the sidewalk of 
said 14th Street. 

George M. Patton, an officer of the Metropolitan Police 
Department attached to the Traffic Bureau, testified in chief 
for the plaintiff, and on direct examination testified, in sub¬ 
stance, that he was a member of the Traffic Bureau on 
Xovember 9,193."). Counsel for plaintiff then asked said wit¬ 
ness the following question, “Did you have occasion to take 
any photographs of a Diamond Taxicab that was involved in 
an accident at or near 14th and S Streets on that night?,” 
to which said witness answered, “Yes, sir.” 

On eross-e.xamination, said witness testified that he did 
not see the accident; that he visited the scene thereof and 
made an investigation to determine whether the accident 
had haiipened at 14th and S Streets, or some other place on 
14th Street; that he went to 14th and S Streets, and his in¬ 
vestigation gave him reason to believe that the accident oc¬ 
curred in front of 1738 14th Street, that on the street there 
were some marks, apparently from shoes that had been 
dragged on the street; that there was one shoe lying in 
the street—a ladv’s shoe. 

In response to a (juestion by the (\)urt, the witness stated 
that when he took the pictures of the taxicab it was in front 
of No. 2 Station, and not at 14th and S Streets. Thereiqion 
the (^ourt ruled that counsel for defendants would not be 
permitted to interrogate the witness as to what he saw at 
or near 14th and S Streets as indicating where the acci¬ 
dent had occurred, but that counsel for defendants would 
have to call the witness ;is his own if he desired to inter¬ 
rogate said witness concerning what ho saw as indicating 
where the accident occurred, to which ruling counsel for de¬ 
fendants noted and was allowed an exception. 

:17 Louise Slade testified in chief for the plaintiff that 
at the time of the accident she was standing on the 
southeast corner of 14th and S Streets, Northwest, and im¬ 
mediately crossed 14th Street and ran to the scene of the 
accident; that j)laintiff was under the front of the taxicab, 
and the driver was standing beside the car on the left hand 
side facing south. She was asked if the cab driver said any¬ 
thing to her or to anybody else at that time with reference to 
the accident, to which question counsel for defendants ob- 
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jected upon the ground that what the driver said, if any- 
tliing, liad not been shown to be a j)art of the res gestae. 
Thereupon the witness was asked as to the condition of the 
taxicab driver, and answered, “He must have been very 
nervous because he was shaking like the leaf of a tree just 
like this (indicating) from bottom to top”; that this was 
about five or ten minutes after the accident had occurred, 
Tn response to a question by the Court as to how long it took 
her to cross the street and get down to where the cab was 
stopped, and whether she walked or ran, witness answered 
that she ran; that she had to wait on the other side of the 
street for traffic before she could get to the scene of the ac¬ 
cident; that a crowd of people had collected at the scene of 
the accident; witness remained at the scene of the accident 
five or ten minutes. 

“Q. Did the cab driver say anything about that? A. 
* * * Somebodv hollered to him and asked him, did he sec 
this woman when he hit her, and he said no, he did not see 
anvthing. 

Mr. Marshall. T object to that. 

The Court, Let her go ahead. Of course you have the 
right to object to that question. I am overruling your ob¬ 
jection and allowing you an cxcejition. * * * And then you 
may move to strike it out. I overrule your objection on the 
theory that it is a spontaneous declaration. It is not part of 
the res gestae. 

Whereupon the witness was permitted to continue her 
statement and said that the driver stated he did not know 
he had hit anyone until he felt his wheels drag; that the 
driv’er did not make this statement as soon as the 
28 witness got there, but right after she got there, be¬ 
cause some man got angry because they could not get 
])laintiff out; it was while they were trying to get her out 
that the driver made this statement. AVitness further stated 
that a large crowd of people collected quickly at the scene 
of the accident. Plaintiff was still under the cab. The cab 
driver was standing by the cab with his head down and shak¬ 
ing. Someone said, “Lift up the car and get her off from 
under it.” The cab driver did not say anything about that. 
Witness said she could not describe the way plaintiff was 
lying under the cab because it looked as though she were 
all balled up. Plaintiff’s clothes were all torn off from her. 
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She did not have any clothes on at all as far as witness 
could see. She was blecdine; from the nose and mouth. Her 
eyes were closed and she appeared to be unconscious. Look¬ 
ing at plaintitT made witness sick and she went home. There¬ 
upon counsel for defendants moved to strike the testimony 
of the witness as to the aforesaid statements of the driver 
upon the ground that the same were not a ])art of the res 
gestae, and were not a spontaneous utterance, but consti¬ 
tuted a reply to a question, which motion was overruled by 
the Court and exception reserved by and allowed to counsel 
for defendants. 

Edmund C. Barwell was called by plaintiff in chief, and 
testified, in substance, that since September, 1924, he has 
been Secretary-Treasurer of the Independent Taxi Owners 
Association; that defendant Ha.xwell Harks is a member of 
said Association. Pursuant to a subi)oena duces tecum, wit¬ 
ness produced certain records, which were offered and re¬ 
ceived in evidence, including the original charter and 
amended charter of defendant Association, (^ounsel for 
defendants contended that the cliarter, as amended, should 
be read to the jury, and that the (^ourt should not permit 
the original charter to be read, and then the amendment, as 
this would tend to confuse the jury, and because, in- 
29 sofar as the amendment affects the original charter, 
the original chater no longer exists, but the Court re¬ 
fused to rule as re(iuested by counsel for defendants, and 
permitted counsel for i)IaintilT to read to the jury, first, the 
original charter, and second, the amendment of the charter, 
to which ruling counsel for defendants excepted, which e.x- 
ception was allowed by the (’ourt. Whereupon the follow¬ 
ing proceedings were had at the Bench: 

“Mr. Marshall. In this amendment, if Your Honor 
please, among various things which the company is author¬ 
ized to do in the amendment you will see that it is author¬ 
ized to create that sinking fund, and we do not think that 
that part of the charter ought to be read to the jury, or that 
part of the amendment. 

The Court. It is in the amendment, isn’t it? 

Mr. Marshall. Yes, sir. 

The Court. I will let that go. It does not mean, because 
thev are authorized to do it, that thev have done it. I am 
excluding the actual doing of it. 
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Mr, Marshall. May we save that point? 

The Court. Yes, you may have an exception.” 

Said original and amended charters are as follows: 

“First.—The name of this Corporation shall be 
30 “INDEPENDENT TAXI OWNERS ASSOCIA¬ 
TION, LXCORPORATED. 

“Second.—Its principal office or place of business in the 
State of Delaware shall be located in the Town of Dover, 
Countv of Kent, and its resident agent shall be THE 
(CAPITAL TRUST COMPANY OF DELAWARE. 

“Third.—The nature of the business and the objects and 
purposes proposed to be transacted, promoted and carried 
on, are to do any or all of the things herein set forth, as 
fully and to the same extent as natural persons might or 
could do, and in any part of the world, viz:— 

“To operate cabs, taxicabs, automobiles and vehicles, pub¬ 
licly and privately, to manufacture, buy, sell, import, export, 
and generally deal in all kinds of cabs, taxicabs, automobiles, 
vehicles, engines or appliances for the generation of steam, 
electric, gasoline or other power for the purpose of pro¬ 
pelling cabs, taxicabs, automobiles, vehicles, cars, carriages, 
wagons, trucks and vehicles of every kind and description; 
also to manufacture, buy, sell, import, export and generally 
deal in machinery and such mechanical devices and engineer- 
ing appliances of all kinds as are generally manufactured, 
bought, sold, exported, imported and dealt in by manufac¬ 
turers and dealers in a similar line of business; also to 
manufacture and repair radiators, fenders and such other 
part or parts of vehicles of every kind and description. 

“To contract for, lease, construct, manufacture and buy, 
sell, exchange, deal in, equip and operate vehicles propelled 
by electric, steam, gas, compressed air or other power for 
transportation purposes of every description. To carry on 
the business of the transportation of passengers and 
freights in such vehicles; to contract for, lease, make, pur¬ 
chase, sell, repair, alter, change and deal in apparatus, ma¬ 
chinery and such other products, materials or merchandise 
as mav be conveniently or advantageously used or sold in 
connection with said business or any part thereof, or likely 
to be required by the patrons and customers of such busi¬ 
ness; to acquire franchises to operate Vehicles of every 
nature and description on the streets for hire. 





26 


INDEPENDENT TAXI OWNERS ASSOCIATION, ET AL., 


31 “To engage in the automobile and garage business, 
and more particularly to manufacture, construct, as¬ 
semble, repair, buy, sell, rent, hire, exchange and otherwise 
deal in automobiles, motorcycles and motor vehicles pro¬ 
pelled by gasoline, gas, steam, electricity or otherwise, of all 
makes, kinds and descriptions, including pleasure cars, com¬ 
mercial cars and trucks and also to buy, sell, exchange and 
otherwise deal in fuels, gasoline, oils, greases, automobile 
parts and accessories of every kind and description; and 
to i-eceive motor vehicles of every description on storage 
and to charge therefor. 

“To manufacture, purchase or acquire in any lawful man¬ 
ner and to hold, own, mortgage, pledge, sell, transfer, or in 
any manner dispose of, and to deal and trade in goods, 
wares, merchandise, and pro})erty of any and every class 
and description, and in any part of the world. 

“To acquire the good will, rights and property, and to 
undertake the whole or any part of the assets or liabilities 
of any ])erson, firm, association or corporation; to pay for 
the same in cash, the stock of this company, bonds or other¬ 
wise ; to hold or in any manner to dispose of the whole or 
any part of the property so purchased; to conduct in any 
lawful manner the whole or any part of any business so ac¬ 
quired, and to exercise all the powers necessary or con¬ 
venient in and about the conduct and management of such 
business. 

“To apply for, purchase, or in any manner to acquire, 
and to hold, own, use and operate, and to sell or in any 
manner dispose of, and to grant license or other rights in 
respect to, and in any manner deal with, any and all rights, 
inventions, improvements and processes used in connection 
with or secured under letters patent or copyrights of the 
I'^nited States or other countries, or otherwise, and to work, 
operate or develop the same, and to carry on any business, 
manufacturing or otherwise, which may directly or in¬ 
directly effectuate these objects or any of them. 

“To guarantee, purchase, hold, sell, assign, transfer, 
mortgage, pledge, or otherwise dispose of the shares of the 
capital stock of, or any bonds, securities or evidences of 
indebtedness created by any other corporation or cor- 

32 porations of this State or any other State, country, 
nation or government, and while owner of said stock 
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may exercise all the rights, powers and privileges of own¬ 
ership, including the right to vote thereon, to the same ex¬ 
tent as natural persons might or could do. 

“To enter into, make and perform contracts of every kind 
with any person, firm, association or corporation, munici¬ 
pality, body politic, country, territory. State, government or 
colony or dependency thereof, and .without limit as to 
amount to draw, make, accept, endorse, discount, execute 
and issue promissory notes, drafts, bills of exchange, war¬ 
rants, bonds, debentures, and other negotiable or trans¬ 
ferable instruments and evidences of indebtedness whether 
secured by mortgage or otherwise, as well as to secure the 
same by mortgage or otherwise. 

“To conduct business in any of the States, territorties, 
colonies or dependencies of the United States, in the District 
of Columbia, and in any and all foreign countries, to have 
one or more offices therein, and therein to hold, purchase, 
mortgage and convey real and personal property, without 
limit as to the amount. 

“To do any or all of the things herein set forth to the 
same extent as natural persons might or could do and in 
any part of the world, as principals, agents, contractors, 
trustees or otherwise, and either alone or in company with 
others. 

“To purchase, hold and reissue any of the shares of its 
capital stock. 

“IN GENERAL to carry on any other business in con¬ 
nection therewith, whether manufacturing or otherwise, not 
forbidden by the laws of the State of Delaware, and with 
all the powers conferred ui)on corporations by the laws of 
the State of Delaware. 

“Fourth.—The total authorized capital stock of this cor¬ 
poration consists of Four Hundred (400) shares of common 
stock without nominal or par value and ten thousand 
(10,000) shares of preferred stock with a par value 
33 of One ($1.00) Dollar each. 

“The preferred stock may be issued as and when 
the Board of Directors shall determine and shall entitle the 
holder thereof to receive, out of the net earnings, and the 
corporation shall be bound to pay a yearly dividend at the 
rate of seven (7) per centum per annum, payable before any 
dividend shall be set apart or paid on the common stock; 
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i:)rovidod, liowever, that whenever a dividend is paid on the 
preferred stock the directors shall have power in their 
discretion to declare and pay a dividend for a like period on 
the common stock. 

“The holders of preferred stock shall, in case of liquida¬ 
tion or dissolution of the corporation before any amount 
shall be paid to the holders of the general or common stock, 
be entitled to be paid the amount jiaid Uf) on their shares 
and the dividends accumulated and unpaid thereon, but 
shall not ])articl])ate in any surplus as.^ets after paying off 
the whole of the paid up capital. 

“Such ]ireferred stock at the discretion of the Company, 
shall be subject to redemption in whole or in part at par, 
anv time after five vears from the issuance thereof, or 
.any dividend date thereafter. In case of the redemption 
at any time of less than the total outstanding amount of 
the preferred stock, such redemption shall first be made pro 
rate among the then holders of the preferred stock. The 
lu’eferred stock shall have no voting jiower. 

“Such capital stock without nominal or jiar value may 
be issued by the corjioration from time to time, for sucli 
consideration as may be fixed from time to time by the 
Board of Directors and any and all shares without nominal 
or par value so issued, full consideration for which has been 
})aid or delivered shall be deemed fully ])aid stock and not 
liable to any further call or assessment thereon. 

“The Board of Directors of the Corporation are hereby 
empowered to authorize the issuance of four hundred (400) 
fully paid and non-assessable shares of its common stock 
without liar value, for a consideration of not less than ten 
cents (lOf) per share. 

:U “The amount of capital stock with which this cor¬ 
poration will commence business shall lx‘ not less 
than ten (10) shares of stock without par value. 

“Fifth.—The names and places of residence of each of 
the subscribers to the capital stock are as follows:— 

Xame Residence 

Irving Lubore 
Harry C. Davis, 

H. M. Fowler, 


Washington, D. C. 

<< n 
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“Si-xth.—The existence of tliis Corporation is to be per¬ 
petual. 

“Seventh.—The i)rivatc i)ropcrty of the stockholders 
shall not be subject to the ])ayinent of corporate debts to 
anv extent whatever. 

“Eighth.—The directors shall have power to make and 
to alter or amend the by-laws; to fix the amount to be re¬ 
served as working capital, and to authorize and cause to 
be executed, mortgages and liens without limit as to amount, 
upon the property and franchises of this (!'orporation. 

“The by-laws shall determine whether and to what ex¬ 
tent the accounts and books of this cori)oration, or any of 
tlicm, shall be open to the inspection of the stockholders; 
and no stockholder shall have any right of inspecting any 
account, or book or document of this Corjjoration, except 
as conferred by law or by the by-laws, or by resolution of 
the stockholders or directors. 

“The stockholders and directors shall have power to 
hold their meetings and keej3 the books, documents and 
l)ai)ers of the corporation outside of the State of Delaware, 
at such i)lacos as may be from time to time desi.gnated by 
the Bv-laws or bv resolution of the stockholders or di- 
rectors. 

“The directors shall have i)owcr by a resolution passed 
by a majority vote of the whole Board, under suitable i^ro- 
vision of the By-laws, to designate two or more of tiieir 
number to constitute an Executive (’ommittee, which 
35 ('ommittee shall for the time being, as ])rovided in 
said resolution or in the By-laws, have and exercise 
any or all the ])owers of the Board of Directors, which may 
be lawfully delegated in the management of the business 
and alTairs of the ('omi)any, and shall have power to 
authorize the seal of the said (.'ompany to be affixed to all 
l)a|)ers which may require it. 

“This (\)rporation reserves the right to amend, alter, 
cliange or reiieal any provision contained in this Certificate 
of Incor))oration, in the manner now or hereafter pre¬ 
scribed by the statutes of the State of Delaware, and all 
rights, conferred on officers, directoi-s and stockholders 
herein are granted subject to this reservation. 

“It is the intention that each of the objects, ])urposes and 
powers sjjecified in all the paragraphs of the Third Section 
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hereof shall be regarded as independent objects, purposes 
and powers. 

THE UNDERSIGNED, for the purpose of form¬ 
ing a Corporation under the laws of the State of Delaware, 
do make, file and record this Certificate, and do certify that 
th.e facts herein stated are true; and we have accordingly 
iiereunto set our respective hands and seals. 

Dated at Washington, District Irving Lubore, (Seal) 
of Columbia, January 11, 1926. Harry C. Davis, (Seal) 
in the Presence of J. B. Dick- H. M. Fowler, (Seal) 
man, Jr. 


(hTY OF W.\SIIINGTON, 

District of Columbia, ss. 

“BE IT REMEMBERED, That on this 11th day of Jan¬ 
uary, A. D. 1926, personally appeared before me, the sub¬ 
scribed, a Notary Public for the District of (^olumbia, 
Irving Lubore, Harry (’. Davis and H. ^I. Fowler, parties 
to the foregoing Certificate of Incorporation, known to me 
l)ersonally to be such, and severally acknowledged the said 
Certificate of Incorporation to be their act and deed, and 
that the facts therein stated are truly set forth. 

“GIVEN UNDER my hand and seal of office the 
36 day and year aforesaid. 

J. B. Die KM AN, JR., 

Notary Public, D. C. 

J. B. Dickman, Jr., 

Notary Public, 

District of Columbia 


“STATE OF DELAWARE 


“Office of Secretary of State. 


“I, Fannie S. Herrington, Secretary of State of the State 
of Delaware, do liereby certify that the above and foregoing 
is a true and correct copv of Certificate of Incorporation of 
the ‘INDEPENDENT TAXI OWNERS ASSOCIATION, 


INCORPORATED,’ as received and filed in this office the 
fourteenth dav of January, A. D. 1926, at 10 o’clock, A. ^I. 

“IN TESTIMONY AVHEREOF, I have hereunto set my 
hand and official seal, at Dover, this fourteenth day of Jan- 
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nary, in the j’ear of our Lord one thousand nine hundred 
and twenty-six. 

(signed) FANNIE S. HERRINGTON 
Sccrctfirff of State. 

‘‘CERTIFIED COPY OF 
(MORTIFICATE OF INCORPORATION OF 
‘INDEPENDENT TAXI OWNERS 
ASSOCIATION, INCORPORATED’. 

RECEIVED FOR RECORD 

This Fourteenth day of 
January, A. D. 1926. 

EDGAR H. ATKINSON 
Recorder. 

FANNIE S. HERRINGTON 
Secretary of State 


Dover, Delaware 


37 “State of Delawaue 
Kent County, ss. 

“Recorded in the Office fo>‘ the Recording of Deeds &e., 
at Dover in and for the County aforesaid, in Corporation 
Record K, Volume 7 Pago... .&e., the Fourteenth day ol 
January A. D. 1926. 

“Witness my hand and the Seal of Said Office the day 
and year last aforesaid. 

(Signed) EDGAR H. ATKINSON 
(Seal) Recorder.’' 


''('ertificafe of Aniendnienf of 
Independent Taxi Owners Association, Incorporated. 

“BY THE VOTE OF THE STOCKHOLDERS of said 
Corporation upon the amendment of the Certificate of Tn- 
cori)oration, made under the statutes of the State of Dela¬ 
ware, in that behalf. 

“INDEPENDENT TAXI OWNERS ASSOCIATION, 


a stock corporation existing under the laws of the State of 
Delaware, hereby certifies as follows: 


Oi) 
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“First. Tliut it appears by the duplicate certificate of F. 
R. Trammell and H. G. Iseli, the Judges, who were duly 
a})])oiiited by the meeting of the stockholders of said Cor- 
})oration, duly called in accordance with the By-laws and 
lield on the rith dav of Januarv, A, D. 1928, to conduct the 
vote of the stockholders of the corporation for and against 
the jiroposed amendment to the Certificate of Incorpora¬ 
tion; that the persons holding a majority of all of the com¬ 
mon stock of this Company, there being no preferred stock 
outstanding, had voted in favor of the Amendment. 

“Second: That attached hereto and marked Exhibit A 
is a true cojiy of said Amendments to the Certificate of In- 
cor])oration as the same were adojJed at the meeting of the 
stockholders aforesaid, which amendments to not reduce 
the cajiital of the corporation. 

38 “Third. That also attached hereto and marked 


Exhibit B is one of the duplicate Certificates made 
by said Judges of the stockholders’ vote at said meeting, 
foi- and against said Amendment. 

“Fourth. That the ])ersons holding a majority of the 
c-ommon stock of this Corporation, to-wit: eight shares of 
the total issue of eight shares of the common stock then 
outstanding, voted at said stockholders meeting in favor 
of said Amendment, there being no preferred stock issued 
or outstanding. 

“IX WITNESS WHEREOF, INDEPENDENT TAXI 
OWNERS ASSOCIATION, INCORPORATED, has made 
under its corporate seal and the hand of Eugene R. Thor- 
son, its President and the hand of Harry C. Davis, its Asst. 
Secretary, the foregoing C’ertificate, and the President and 
Asst. Secretary have hereunto respectively set thir hands 
and caused the corjiorate seal of said corporation to be 
hereunto affixed this 12th day of January A. D. 1928. 


“INDEPENDENT TAXI OWNERS ASSO- 
CTATION, INCORPORATED 

By Eugene R. Thorson 


Independent Taxi Owners 
Association, INC., Washington, D. C. 

President. 

Attest: HARRY C. DAVIS, 
Secretary. 
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DiSTKICT of (’OLUMBIA, 

Citj) of Washi'Kgton, ss. 

“BK IT KK.MEMBKRET), That on this 12th day of .Jaii- 
iiai-y, A. 1). 1928, I, Ileniy Fowler, a Notary Public for 
the District of (Columbia, do hereby certify that Mujj:eue R. 
Thorsou, President of INDEPENDENT TAXI OWNERS 
.\SS()(TATION, 1N(X)RP0RATED, xjersonally knowm to 
me to be such, duly executed the foregoing Certificate be¬ 
fore me and that the said Eugene R. Thorson, President 
aforesaid, duly acknowledged that the signatures of the 
said President and the said Asst. Secretary to said Certifi¬ 
cate a})i)ended ai e in the handwriting of the President and 
Asst. Secretary of said Corporation respectively, 
.‘19 that the corporate seal to the said Certificate affixed 
is the common and corporate seal of said corpora¬ 
tion and that the same was duly affixed by the authority of 
the stockholders of said Corporation. 

“IN WITNESS WHEREOF, I have hereunto set my 
hand and seal of office the dav and year aforesaid. 

* V 

HENRY M. FOWLEIi 
Notary Public. 

iloiiry M. Fowler, 

Notary Public, Washington, D. C. 

“EXHIBIT ‘A’ 

“The amendment to the (Certificate of IncoriK)ration of 
INDEPENDENT TAXI OWNERS ASSOCIATION, IN¬ 
CORPORATED, a stock corporation existing under the 
Laws of the State of Delaware by virtue of a (fertificato of 
Incorpoi-ation, in conformity with the ])rovision of an Act 
of tlie Oeneral Assembly of the State of Delaware, entitled, 
‘An Act l^roviding a (Jeneral Corporation Law’ approved 
Marcii loth, 1S99, and tlie acts amendatory thereof and 
sui)plemental thereto. 

That the (’ertificate of Incorporation of said Corpora¬ 
tion be so amended by decreasing its authorized capital 
stock, together with other things, that the following be and 
constitute Paragraphs Third and Fourth, viz: 

“ ‘Third: the nature of the business, and the objects and 
puri)oses ))roposed to be transacted, promoted and carried 
on are to do anv or all of the things herein set forth as 
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fully and to the same extent as natural persons might or 
could do and in any part of the world, viz: 

‘To organize and maintain a cooperative Association 
of indei)endent taxicab owners; to foster and promote the 
social and welfare of its members, a feeling of fellowship 
and good will among its members and to conserve their 
individual and associated interests; to acquire, preserve and 
distribute information to members of this Association re¬ 
lating to taxicabs; to to eliminate or minimize abuses, 
methods and jiractices inimical or i)re.iudicial to the 
40 interests of the jmblic and the individual taxicab 
owner and the association; for mutual benefit and 
improvement of its members; to render such aid and 
assistance and services to the members thereof as may be 
reasonably necessary; to establish a central telephone 
switchboard to be manned and operated by competent op¬ 
erators; to establish telephone call boxes throughout the 
(’Ity of Washington; to publish and advertise to the public 
th.e services and rates of its members; to ado))t a special 
design and color scheme and trade name to use on tl:e cabs 
of the members; to create and establish a sinking fund or 
reserve for the puriiose of idemnifying, so far as practic¬ 
able, as determined by the By-Laws, the members and 
licenses of this corporation from claims against them 
arising from accidents, occurring in the course of their 
regular business, said fund to bo administered under the 
direction of the Board of Directors in accordance with the 
By-laws. 


‘IX GLXKRAL to carrv on anv other business in con¬ 


nection therewith and to do everv and all things necessarv 
or expedient for the general good and welfare, not incon¬ 
sistent with the laws of the State of Delaware, District of 
Columbia, and the laws of the United States, of or relating 


to the individual taxicab drivers’ and owners’ business, in 


all its branches. 


“ ‘FOURTH: This cor]>oration shall not be for profit. 

•* “This cori)oration shall not have capital stock. The 
members of this (’orporation sliall be ihe present members 
of this Corporaton, now in good standing, and also such 
other taxicab owners and operators as shall be admitted to 
the Association uiion the i)ayment of the initiation fees and 
dues provided by the By-laws and as shall be admitted upon 
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such additional terms and conditions as the By-laws may 
now or hereafter ])rovide. The said initiation fees and dues 
paid accordiniL!: to the By-laws aforesaid, sliall be used ex¬ 
clusively for expenses arisine; out of the conduct and main¬ 
tenance of this cor]) 0 ration and for such other juirposes as 
mav be deemed necessarv and advisable bv the Board of 
Directors and as ])rovided by the By-laws. Each member 
shall have issued to him a non-transferable membership 
certificate uj)on the payment of the necessary fees 
41 and dues and the fulfilling- of the necessary require¬ 
ments, which certificate, however, shall be subject to 
i-evocation for failure or refusal to pay dues or to abide by 
the terms of the By-laws, or for cause shown.’ 

‘^That the Certificate of Incorporation of this Corpora¬ 
tion shall also be further amended by striking out the word 
‘stockholder’ wherever the same ap])ears in the Certificate 
of Incorporation and by inserting in lieu thereof in each of 
said i)laces the word ‘member’, the said substitution to take 
])lace once in Paragra|)h Seven, and in six separate places 
in Paragra])h Eight. 

“EXHIBIT ‘B’ 

DUPLICATE 

JUDCxES’ CERTIFICATE 

M(’(dw(j of SiorkJtoldcrs of 

hidcpcndcuf Taxi Owncr.s As.'<ociation, Incorporated. 

“We, the Undersigned, Do hereby certify: 

“That a meeting of the slockliolders of INDEPENDENT 
TAXI OWNERS ASSO(MATI()N, INCORPORATED, 
Was duly called and held at the (,’onipany’s office in the 
(Mty of Washington, District of Columbia, on the 12th day 
of January, A. D. 1928, at 2 o'clock, in the afternoon, for 
ihe ])uri)ose of considering amending the Certificate of In- 
' Oi-paration of said (’ori)oration. 

“1. That the subscribers were api)ointed Judges by said 
meeting to conduct the vote, taken by ballot, for and against 
the ])roposed amendment. 

“2. That the subscribers did decide upon the qualifica¬ 
tion of voters and did conduct the vote taken by ballot for 
and again>t the proposed amendment. 
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“3, Tliat the subscribers, when the vote was completed, 
did count and ascertain the number of shares voted re- 
s])ectively, for and a,e:ainst said proposed amendment, as 
follows, to-wit: 

42 For the AhK.‘ti(hnciit A(i(ilnst the Amendment 

rommon Stock C’ommon Stock 

Eight (8) Shares None Shares 

“AND WE DO HEREBY DECLARE that a majority 
of the common stock of said cor])oration, there being no 
])referred stock outstanding, has voted in favor of the pro¬ 
posed amendment. 

‘‘WITNESS our hands this 12th dav of January, A. D., 
1928. 

E. R. TRAMMELL 
H. Cx. ISELI 
Judges. 

“STATE OF DPILAWARE 


OFFICE OF SECRETARY OF STATE 


“I, ('harles H. Grantland, Secretary of State of the State 
of Delaware, do hereby certify that the above and forego¬ 
ing is a true and correct co])y of Certificate of Amendment 
of (Certificate of Incorporation of the ‘INDEPENDENT 
TANI OWNERS ASSOCIATION, INCORPORATED’, as 
received and filed in this office the fourteenth day of Jan- 
iiarv, A. D. 19*28, at 1 o’clock P. M. 

“‘in testimony whereof, 1 have hereunto set mv 
hand and official seal, at Dover, this tourteenth day of Jan¬ 
uary, in the year of our Lord one thousand nine hundred 
and twenty-eight. 

(signed) CHARLES H. GRANTLAND 
(Seal) Secretarg of State.'" 

and on the cover is written: 

“Certified Copy of 
(Certificate of Amendment of 

INDEPENDENT TAXI OWNERS ASSOCIATION, 

INCORPORATED 
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RECEIVED FOR RECORD 

This 14tli clay of Jan.A.D.1928 

JOHN W. TARBURTON 
Recorder. 

43 “CHARLES H. GRAXTLAXD 

Secretary of State 
Dover, Delaware. 

St.\te of Delaw.\i;e 
Kent County, s.s. 

“Recoi decl in the Office for the Recording: of Deeds, &c., 
at Dover, Delaware in and for the C^ounty aforesaid, in 
Corporation Record K, Volume 9, Page... .&e., the 14th day 
of Jan. A.D. 1928. 

“Witness my hand and Seal of Said Office the day and 
year last aforesaid. 

(signed) JOHX W. TARBURTOX, 
Recorder.'^ 

Counsel for ])laintiff also read in evidence the following 
documents: 

“AGKEEMEXT made this Kith dav of Julv, 1934, bv 
and between the IXDEPEXDEXT * TAXI 'OWXERS 
ASSOCIATIOX, IXC., hereinafter styled the ‘COM- 
PAX'V’, and Ma.xwell Marks, residing at 1744 Lanier PI., 
X. W., herein designated the ‘Subscriber’. 

FIRST: The Subscriber hereby subscribes for the Com- 
})any’s ‘Service for Diamond Taxicabs’, set forth in para¬ 
graph ‘Second’ of this agreement, and hereby agrees to 
pay the Company for the said service during the continu¬ 
ance of this agreement at the following rates: 

Three hundred & Five ($305.00) Dollars initiation 
(Inserted in ink notation) Crcnlit of $50.00 Allowed 
Assn. $20.00 notes pd. Assn.) 

fee i)ayable on the date of the signing of this contract, and 
Ten ($10.00) Dollars in advance on the first day of each 
and every month for each Cab owned and operated by the 
Subscriber, and will join the sinking fund and pay the sums 
to be required by it. 
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SECOXD: Tlio Company a^Tces that as long as 

44 the subscrIbcM- shall keo}) and perform the covenants 
and conditions to be kept and ])erformed l)y him, it 

will, during the continuance of this agreement, as to each 
and every Diamond Cab owned and o})erated by the Sub¬ 
scriber. 

(a) License and permit the Subscriber to have ])ainted 
thereon, body of cream color, with red strijie or band 
around center of cab, black toj), a red diamond with 
‘LT.O.A.’ inscribed therein, and the words ‘Diamond (kib 
Company’, and ‘Potomac G200’ ”, 

Paragraph (b) was stricken from said document. 

“(c) Establish from time to time as the (’ompany may 
see tit, call boxes and locations in the District of Columbia 
where Diamond ('al)s will receive calls. 

(d) ^Maintain a central receiving station for telephone 
calls at offices of the Company, and communicate all re¬ 
quests for Diamond ("ab service to the (’ompany’s call box 
and location nearest to tlie address of the jjerson request¬ 
ing such taxicab service. 

(e) The (.’ompany agrees to adv'ertise Diamond Cab 
service from time to time as the (’omi)any may deem 
proper. 

THIRD: The Subscriber covenants and agrees that lie 
will observ'e and abide by the Company’s ‘Rules and Reg¬ 
ulations for the Operation of Diamond Cabs’, printed on 
the back of this agreement and made a part hereof, and 
such rules and regulations which may hereafter be made 
by the Comjiany. 

FOURTH: It is specifically agreed that the (’ompany 
has the right at any time to cancel tliis agreement by so 
notifying the Subscriber in writing at the address of the 
Subscriber written above. 

FIFTH: In the event this agreement is cancelled, the 
Subscriber shall immediately upon receijit of such notifica¬ 
tion remove from any and all Cabs owned and operated by 
him, the color design, diamond, and the words ‘Diamond 
Cab Company’ and ‘Potomac 6200’, and shall not advertise 
or indicate in any manner that any of the Cabs owned by 
the Subscriber are in any way entitled to the ‘Service for 
Diamond Cabs’ or is in any manner affiliated, asso- 

45 ciated or connected with the Diamond Cab (’ompany. 
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SIXTH: It is further agreed that the Company is 
in no wise res])onsible or asMunes any responsibility of any 
kind arising from personal injuries or i)roperty damage 
caused to or l)v the Subscriber. 

IX WITXESS WHEREOF the Company has caused 
tliese presents to l)e executed by its proper officers duly 
autliorized tliereunto and the Subscriber has hereunto set 
his hand an<l seal tlie day and year first above written. 

IXDEPEXDEXT TAXI OWXEKS ASSO- 
CTATIOX, IXC. 



Attest: 

Andrew W. iManger 
Secretary 


IIARKY C. DAVIS, 
President 

Maxwell Marks (L.S.) 


Subscribed and sworn to before me, a X’otary Public in 
and for the District of Columbia, this 16th dav of July, A. 
1). 1934. 

ANDREW W. MANGER 
Notary Public. 

J. 147 1934 Card #240 

Cartificiite #556” 

On the reverse side of said document the following ap¬ 
pears : 

“RULES AND REGULATIONS FOR THE OPERA¬ 
TION OF DIAMOND TAXICABS 


COLORS: 

I. Diamond Taxicabs shall be painted only in colors and 
designs a[)proved by the Company. No color or design 
not approved by the (kjm))any shall be i)ainted on any part 
of a Diamond Cab. 


WORDS 


II. Only the words ‘Diamond (kib (’omi)any’ and 
‘Potomac 6200’ sliall ])e painted on Diamond Cabs. These 
words shall be i)ainted on parts of Diamond Cabs and in 
IcK'ations thereon, a])]n-oved by the Company. 
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TARIFF: 

III. Only taxi-nioters rogistoring rates aiiproved by the 
Company shall be used on Diamond Taxicabs. 

46 UNIFORMS 

IV. Only equijmient approved by the Company shall be 
used by drivers of Diamond (hi))s. 


CALLS: 

V. Every driver of a vacant Diamond Cab shall accept 
calls wherever hailed. At the (Company’s call boxes and 
locations drivers must take calls, whether pick-ups or tele- 
phone, in tlie order in wliich the drivers stand in line. 


OVERCHARGES: 


VI. If the (’om))any’s investigation discloses that a pas¬ 
senger has been ovei’charged, the Subscriber hereby agrees, 
upon the Company's request, to refund to the passenger all 
sums in excess of the correct charge. 

(X)NDUCT: 


VII. To ijreserve the reputation of service rendered by 
the Diamond Cab Company owners, and to protect the 
Subscriber against conduct on the part of the drivers in¬ 
imical to the best interests of all Subscribers, the Board of 
Directors shall investigate charges brought against drivers 
and shall take such action as is necessary in the i)remises. 
The Board of Directors are authorized to investigate par¬ 
ticularly, charges of 


(a) Violation of any of these Rules and Regulations. 

(b) Intoxication while in charge of cab. 

(c) Smoking while in charge of cab. 

(d) Re<.*kless driving. 

(e) Speeding. 

(f) 0vercha rging. 

(g) Tampering with taxi-meters. 

(li) Discourtesy to passengers. 

(i) Violation of (^ity or State ordinances. 

(j) Using of profane language. 

(k) Kee]iing the floors, windows and exterior of cab un¬ 
clean. 

(l) Any other misconduct tending to injure the reputa¬ 
tion of Diamond Cab Service.” 
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‘‘AGREEMENT made tliis 2CAh dav of February, 1934, 
I)v ami betAveen the INDEPENDENT TAXI OWNERS 
ASSOCTATION, INC'., hereiDafter styled the ‘COM- 
47 PANY’, and MAXWELL MARKS, 4727 Ga. Ave., 
N. W., residing- at—Associate Member, liercin desig¬ 
nated the ‘SUBSCRIBER’. 

FIRST: Tliis Subscriber hereby subscribes for the 
Conij)any’s ‘Service for Diamond Taxicabs’, set forth in 
y)aragraidi ‘Second’ of this agreement, and hereby agrees 
to ])ay the Com])any for the said service during the con¬ 
tinuance of this agreement at the following rates: 

One hundred ($100.00) Dollars initiation fee payable on 
the date of tlie signing of this contract, and Ten ($10.00) 
Dollai's in advance on the first day of each and every month 
for each Cab owned and oiterated by the Subscriber, and 
will join the sinking fund and i)ay the sums to be required 
by it. 

SECOND. The Comi>any agrees tliat as long as the Sub¬ 
scriber sliall kec)) and perform the covenants and conditions 
‘o be kept and performed by him, it will, during the con¬ 
tinuance of this agreement, as to the (kib owned and op¬ 
erated by tins Subscriber. 

(a) License and permit the Subscriber to have painted 
th.ereon, body of cream color, with red stripe or band around 
center of cab, black to]>, a red diamond with ‘I.T.O.A.’ in¬ 
scribed therein, and the words ‘Diamond Cab Company’, 
an id ‘Potomac 6‘200’. 

(b) That no associate member be permitted to operate 
more tlian one cab. 

(<•) I'istablish from time to time as tlie Company may see 
lit, cal! l>o.\es and locations in tlie District of Columbia 
where Diamond (’abs will receive calls. 

(d) .Maintaljt a central i-eceiving station for telejihone 
.-al's at offices of the Comi)any, and communicate all re- 
(juests for Diamond Cab service to the Company’s call box 
and ioca.tion neai-est to the address of the person requesting 
such taxicab service. 

(e) The Company agrees to advertise Diamond Cab 
service from time to time as the Comiiany may deem 


pro])er. 

(f) This Subscriber hereby agrees to jiatronize 
4S the Diamond Service Station. 
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(,tr) Tliis Subscriber furtiier ai^rees not to par- 
tiei])ate or be actively ennaned in any other business, ex- 
clusiv’e of the oi)eration of a Diamond (^ab, wliile a member 
of the Independent Taxi Owners Association, Incorporated. 

1’iriRD: This Sniiscri !)er covenants and a.e:rees tliat he 
will ol)serve and abide by the (’ompany’s ‘Rules and Rei?- 
ulations for the ()[)eration of Diamond (^abs’, ])rinted on 
the back of this airreement and made a ])art hereof, and 
such rules and re.ii'ulations which may hereafter be made 
by the Company. 

FOI RTIT: It is specifically ai^reed that the (’om[)any 
has the riirht at any time to cancel this aj;‘reement by so 
notifyiuii- this Subscriber in wilting- at the address of the 
Subscriber written above. 

FIFTH: In the event this airreement is cancelled, this 
Subsci'iber shall immediately upon I'eceipt of such notifica¬ 
tion, remove from (’ab owned and opei'ated by him, the 
color desii*-!!, diamond, and the words ‘Diamond (’ab (^om- 
))any and ‘Potomac ()2(1()’, and sludl not adv(‘rTise or in¬ 
dicate in any manner that the (kd) owned by this Subscribei- 
:s in any way entitled to the ‘Service fo;' Diamond (’abs' or 
!s in any manner afiiiiated, associated or connected with 
this Association. 

SIXTH: It is tui’thei' ai;‘reed that the (’ompany is in no 
Wise responsibie oi- assumes any resi)onsibiIity of any kind 
arising- fi-om personal injuries or property damae,'e caused 
to or by the Subscriber. 

IX \\ ITXFSS V, HEREOF the C’omjiany has caused 
these pivsents to be executed by its pi-ojtei- officers duiv 
authorized thei-eunto and this Subscriber has hereunto set 
his hand amd seal the day and year first above written. 

IXDEPEXDEXT TAXI OWXERS ASSO- 
(TATIOX, IXC. 

By . President 

(siemed) .Maxwell .Marks (L.S.) 

Pd. $2r).0()-2, 20 34 
$2.j credit 

40 Attest: 

(S,Li:d) Andrew W. Man<;er 
Secretarv. 
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Su])scril)ed nnd sworn to beroro mo, a Notary Public in 
and for the District of ('olunibia, this 26th day of Febru¬ 
ary A. D. 1934. 

(Si5>nod) ANDREAV AV. AIANGFR 
Notary Public. 

1934 Card =219 
(’ortincato =272 


J. oO—Acco])tod February 26lh, 


1934. 




On the document last aforesaid are tlie same Rules and 
Re^iulations as appear ui)on tlie reverse side of the agree¬ 
ment of July 16, 1934, between lnde))endent Taxi Owners 
Association, Inc., and Ala.xwell Alarks. 

AVitness Barwell further testified, in suhstance, that In- 
de])endenl Ta.xi Owners Association owns the name 
“Diamond Oab”, which is co])yrighted; said Association 
owns the color sclieme of Diamond (’abs. The name was 
co})y 1 ‘iglited on two occasions; at the time ot the original 
incorporation, and at the time of the amendment; the color 
scheme was cojiyrighted a.t the same time; the corporation 
co])yrighted tlie name and tiaidemark. The corporation 
promulgated rules and regulations for the conduct and 
management of its members, amd these rules and regula¬ 
tions wei'e in effect on November 9, 1935. Said rules and 
iH'gnlations are in writing, and are tlie same rules and reg¬ 
ulations wliii'h. appear on the reverse side of the apiilication 


for membership, but these rules are broken down into a 
number of smaller rul(*s; tliere are drivers’ rules in ex¬ 
istence which, cover these major lailes. If a member of 
the Association used any color other than what is desig¬ 
nated in the Association's copyright, lie would be dropped 
as a member, and if a member does not pay his Ten Dol¬ 
lars ])er montli p(*r cab, as set forth in the membei"ship 
agrc'cment, he is dropped as a member at the expiration of 
forty-five days. The Association maintains a telephone 
system with the number “Potomac 6200'’; it maintains a 
switchboard .system in tlie name of Diamond Cab or 
50 Independent Taxi Owners Association; it could be 
found under either head. The Association main¬ 
tains call boxes throughoui the city and did so on Novem¬ 
ber 9, 1935, and pays the telephone coinjiany for the use of 
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tile call ])oxes and tlie swileiihoard. The Independent Taxi 
Owners Association does not maintain a service station or 
a ? 4 asoIine station. There is a company known as the 
Diamond Service Oompany wliicli is a stock cvompany, and 
which seils yasoline and oil and is located at 101 M Street, 
X. M. The memhers of the Independent Taxi Owners Asso¬ 
ciation are repaired to purchase all their .u-asoline and oil 
from the Diamond Service Oomjiany ;ind if they do not 
purchase from said company, the Indeiiendent Taxi Own¬ 
ers Association has the power to droj) a member, and wit¬ 
ness presumes that this would he done. It is one of tlxe 
Association's reuuiation"-- tiiat memhers shall buy their 
irasoline and oil from the Diamond Service Oompany. The 
Indeiiendent Taxi Owners Association does not maintain a 
personnel office for the employment of drivers, but they do 
maintain a personnel office for the pur])Ose of keeping 
records of drivers who are employed by the members. This 
is done because the Pulilic Utilities tjommission and the 
Police require the Associath>n to keep a record for them. 
'Phey keej) a record for tlie pui'pose of showing whether or 
not certain drivers may be employed; a driver must be 
r.pproved by the Association before he can he employed. 
Tl’.e Association emjiloys lawyers to represent members in 
tile trial of cases and before the Piddie Utilities Uomniis- 
sion and the i'oHce ('ourt. The independent Taxi Owners 
Association do(‘s not maintain a repair shop for the repair 
of taxicabs, Init tlie Diamond Service ('omi)any does main¬ 
tain such a shop. The officers of the Diamond Seiwice 
(.'ompany are Harry Davis, President, J. J. Jule, Vice 
President, and witness is Sec*retary and Treasurer. The 
dliicers of tin* Independent Taxi Owners Association are 
the same. The defendant as>ociatiun does not require 
drivers to keep a manifest. Tliis is required by the Public 
Utilities (’ommission, and the driver keeps it personally; 
he does not turn it over to the Association. Several years 
ago the A'^sociation required drivers to keej) a manifest, 
1,'ut has not dc'ce so during the last few years. Tlie mem¬ 
bers discontinued the i)ractice wlien the meter operation 
went out and liie Mat rat(*s came in. ddie Associa- 
ol tion keeps a record of telephone calls which come 
through its switchboard foi- taxicab service which 
records are preserved for three months. These records are 
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ke])t for ])uri)osos of coin]);irison as to tlio busy periods of 
tlio year and peak hours of business, and to make out charts 
and matters of that kind, and as an aid to securing- addi¬ 
tional l)usiness—the iiumlier of member calls ])er day or per 
box, wet days and condition of the weather. These records 
are also kept for the i)uri)Ose of being able to call to the 
attention of a meml)er th.at be has failed to render service 
at a certain addi-ess at a certain time. The Association is 
interested hi that as they are soiling service to the mem¬ 
bers of the .\ssociatIon, and to further goodwill, and if a 
comiilaint arises the Association asks the member why cer- 
t;dn service was not performed that he had conti’acted to 
])erfoi*m. The Association sells service to its members, 
but if a member does not wish to avail himself of that serv¬ 
ice tlie association does not take him to task for not taking 
advantage of a telephone call or jiicking up a fare. The 
Association does not require all members to accept all tele- 
l)lione calls for taxicab service. A member can be expelled 
foi- failui'e to resjiond to a telephone call after he has con¬ 
tracted to take the call, but the Association does not compel 
liim to take the call. The Association does advertising of 
taxicabs in the (dty of Washington and pays therefor. It 
advertises from time to time in the news])a])ers and other 
magazines and iiulilishes what is known as the ‘‘Diamond 
(diatterbox” which is a small pamidilet in the rear of the 
front seat of each taxicab; this was being done in 1935. 

On ('ross-examination, witness Harwell testified, in sub¬ 
stance, that he first became connected with defendant asso¬ 
ciation in August, 1927, and has been a member ever since; 
that during his connection with said association it has never 
owmed oi- operated any taxicabs, nor has the association 
ever had any interest in the operation of taxicabs of its 
members except the dues that it collects. If a member op¬ 
erates a taxicab at a ])rofit he pays no more dues, and if he 
oi)ei'ates at a loss that makes no difference as to the pay¬ 
ment of dues. In 1935, and on the i)articular taxicab in¬ 
volved In this action, there ai)])eared, jiainted upon 
52 the door thereof, “Owned and Operated by Maxwell 
Clarks”. An order was issued by the Public Utilities 
Oommission reciuiring certain i)ublic vehicles to have the 
owners’ names on them, Jind in the case of a company, the 
company’s name. The association comj)Iied with that 
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order, and that is how the name “Maxwell Marks” came 
to ])e on this particular vehicle. The owners themselves ])ut 
their names on their taxicabs. In 193.5 each member who 
owned taxicabs hired his own drivers. Defendant Clarks 
hired his driver himself; drivers were discharged by the 
members who emi)loyed them. If a meml>er of the Associa¬ 
tion did not o])erate his cab at all on a i)articular day, but 
let it stand on the street or in a garage, the association had 
nothing to do with that, nor any control over it; there was 
no rule or regulation of the association requiring the opera¬ 
tion of taxicabs in any j)articular ])lace or district. De¬ 
fendant Marks could oi)erate his taxicab anywhere in 
Washington, at any time he pleased, and this was true of 
all other members of the association. The Diamond Serv¬ 
ice (^ompany is a se])arate corj)Oi-ation from defendant 
association. During the time of witness Barwell’s connec¬ 
tion with defendant association, and until the amendment 
of its charter, the asso<*iation did not own or operate any 
cabs, did not buy or sell cabs, did not manufacture any¬ 
thing or make any parts, and did nothing more than sell 
seiwice to its members, nor has it done anything since the 
amendment exce])t sell service to its members. The amount 
of dues to be paid to the company are fixed by the mem¬ 
bers themselves. The Board of Directors assess the 
monthly dues, and then the dues have to be ai)proved by 
the members assembled in open meeting. The function of 
the Board of Directors of defendant association is to look 
after and define policies for the organization for the better¬ 
ment of conditions of the members and other welfare, and 
to increase business—to try to secure business. The Board 
of Directors has a free hand in smaller policies, but any 
action by the Board of Directors governing the policies of 
the organization can be overruled by the members them¬ 
selves. Tlie members have regular meetings. The mem¬ 
bers themselves authorize the employment of counsel 
when they are employed. 

.53 On re-direct examination, witness Barwell testi¬ 
fied, in substance, that in the fall of 1935, approxi¬ 
mately 240 members had the right to vote; at this time 
there were about 600 members. In 1935 each member had 
to be the owner of one or more taxicabs. Defendant IMarks 
has been a member without owning a taxicab since Febru- 
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ary or ^Fareh of 1937. He pays dues. A member like de¬ 
fendant Harks who lias operated a cab for a number of 
years may liav’e sickness or something of the kind and may 
wisli not to operate a taxicab for a few months and then to 
resume such ojieration, and he is allowed to remain inactive 
and j>ays a small monthly due assessment to retain his 
membership. The Board of Directors is elected by the 
membershi)!. There are three classes of members. The first 
class is a full member entitled to operate one or more cabs; 
the second class is the inactive member who has stopped 
operating the cabs for some reason for a period of time; 
the third class is an associate membership which was cre¬ 
ated in 1929, whereliy a man joins the association and has 
the same benefits as a full member, but is restricted to the 
operation of one taxicab which he must drive himself. The 
associate class has no right to vote on the policies of the 
organization, although it receives the same benefits as all 
members. Defendant iMarks was a full member. An in¬ 
active member has no right to vote during the period of his 
inactiveness. It is a part of the duty of the association to 
notify the Public Utilities Commission when a cab goes out 
of service and when a cab comes in service, and the records 
which witness submits to said Commission give the in¬ 
formation as to when a man is inactive and when he is 
actively operating. Any action by the Board of Directors 
lias to be ratified by the members assembled at an o^xjn 
meeting. Any action whatsoever of the Board of Directors 
or its policies can be ratified or knocked out in this open 
meeting by a majority vote. The By-Laws passed by the 
members require the officers to call a meeting of the mem¬ 
bership once every sixty days and a meeting is called every 
sixty days. The average attendance at these meetings is 
between seventy and eighty per cent. The rules and regula¬ 
tions provide that while a man is a member of the associa¬ 
tion he may not engage in any other business without 
54 the permission of the Directors. This applies only to 
the associate members, not to the full members. The 
Diamond Service Company has gasoline pumps at 101 M 
Street, N. E. 

It was stipulated by counsel that in the 1935 Directory 
for the District of Columbia there appears on page 142 the 
following advertisement inserted by the defendant associa- 
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tion, under the headinji- “Taxicabs”: There is an oblong 
in which appears “Diamond (’abs” in large black letters, 
and below that, in parentheses, “Owned and Operated by 
the Members of the Independent Taxi Owners Association, 
Inc., Telephone Number Potomac 6200”. In the same Di¬ 
rectory appears the following: “Diamond Cab Personnel 
Office, Alexander G. Hipson, Manager, 101 M Street, North¬ 
east”. Directly under that ai)i)ears: “Diamond Service 
Station, Louis C’avaliere, Manager, 101 M Street, North¬ 
east”. Directly under that; in heavier type, apj^ears: “Dia¬ 
mond Cabs (owned and oj)erated by members of the Inde¬ 
pendent Taxi Owners Association, Inc., Harry C. Davis, 
President and General Manager, Henry Hains, Vice Presi¬ 
dent, Edmund C. Harwell, Secretary-Treasurer, second floor 
Merchandise Building, 1735 14th Street, Northwest, Tele¬ 
phone Potomac 6200”. In parentheses are the words, “See 
page 142”, which is the page containing the foregoing 
quoted adv’ertisement. The members of defendant associa¬ 
tion can not advertise “Diamond Cab” or “I.T.O.A.” with¬ 
out the consent of defendant association. 

On re-cross examination said witness testified, in sub¬ 
stance, that full members of defendant association pay a 
higher initiation fee than associate members, but the dues 
are the same. A full membei- may have more than one cab, 
while an associate member has only one cab that he drives 
himself. The Board of Directors really make recommenda¬ 
tions as to the ])olicies and acts of the company to the mem¬ 
bership, and the membership votes on these recommenda¬ 
tions and either approves or disapproves them. The tele¬ 
phone number of the service station at 101 ]M Street, North¬ 
east is District 3360. There are no taxicabs kept there. It 
is possible to call Potomac 6200 and be connected with the 
service station if you so request. There is a direct line from 
Potomac 6200 to District 3360. There are a number 
.55 of Diamond Cabs parked on the lot at 101 M Street, 
Northeast. The cabs are not left there as long as 
three or four days. They are left sometimes more than a 
dav, but the owners are asked to move them if thev do. If a 
person calls Potomac 6200 and wants a cab and is at 3601 
Connecticut Avenue, the call comes to a central exchange at 
17.35 14th Street, Northwest. When the operator receives 
that call and takes the address it is furnished to the dis- 
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patcher who is on the same switchboard and he calls the 
nearest cab stand to that address where there is an outside 
telephone on the wall. There are 58 call boxes, not counting 
tie lines, scattered throughout sections of the city. They 
are connected directly with the central telephone system and 
do not go through central. When a driver received a call 
through a call box he gives the number of liis taxicab. When 
a driver calls in through the box he will say, “Any busi¬ 
ness?”, but not who the driver is or what the cab number is. 

Charles G. Leahy testified in chief on behalf of plaintiff, 
in substance, as follows: 

In the year 1935 witness was, and still is, a member of 
the Metropolitan Police Department. On the night of No¬ 
vember 9, 1935, he was called to the vicinity of 14th and S 
Streets, Northwest, and saw the taxi parked abreast of an¬ 
other car. When witness approached the scene of the acci¬ 
dent, he did not see anyone under the taxicab. He asked 
them what happened, and they said they had had an acci¬ 
dent. Witness noticed the taxi driver; there was nothing 
unusual about his condition at that time; he was standing 
alongside the cab. 

56 Plaintiff also introduced in evidence the following 
Traffic Regulations: 

Paragraph (a). Section 23, Article VI: 

“A vehicle shall be driven upon the right half of the 
liighway, and the driver shall drive as closely as practi¬ 
cable to the right-hand edge or curb of the highway.” 

Paragraph (b). Section 22, Article VI: 

“No person shall drive a vehicle upon a highway at a 
greater si:)eed than is reasonable and prudent, having due 
regard to the traffic, surface and width of the highway and 
tlie hazard at intersections, and any other conditions then 
existing.” 

Paragraph (c) of Section 22, Article VI: 

“The speed of any vehicle on any street, highway, or 
bridge in the District of Columbia shall not exceed 22 miles 
an hour except as hereinafter specifically provided or as 
may otherwise be indicated by official signs”. 
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Paragraph (a), Section 5, Article III: 

“The driver of any vehicle shall yield the right-of-way 
to a pedestrian crossing the roadway within any marked 
crosswalk or within any unmarked crosswalk at the end of 
a block, except at intersections where the movement of the 
traflBc is being regulated by police officers or traffic control 
signals, or at any point where a pedestrian tunnel has been 
provided.’’ 

Paragraph (a), Section 28, Article VI: 

“A vehicle api)roaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles.” 

It was stipulated by counsel for plaintiff and defendants 
that the speed limit at the place of the accident was 22 
miles per hour. 

Thereupon plaintiff rested in chief. 

57 During the introduction of testimony on behalf of 
defendants, John W. Tillery testified, in substance, 
that he was the driver of the taxicab which collided with 
plaintiff; that when he first say plaintiff she was three or 
four feet away, xisked what he did when he saw her, he 
answered, “Well, I was—it scared me so bad. I know I 
stopped in a car’s length after I hit her. That is all I can 
recall of the accident.” He stated further that he was 
pretty badly shaken up by the accident; that he got out of 
the car and kind of fell up against the car and some fellow 
put him back in the car where he stayed until the officers 
came; that he was so excited when he saw plaintiff that he 
didn’t recall whether he blew his horn or not. On cross ex¬ 
amination said witness testified that while he was sitting in 
the taxicab a police officer appeared upon the scene of the 
accident; that witness was very nervous at that time. 
Whereupon the witness was asked the following questions 
by counsel for plaintiff and gave the following answers: 

“Q. Mr. Tillery, when you were sitting in the car, a 
police officer appeared upon the scene of the accident ? A. 
Yes, sir. 

Q. And you were very nervous at the time? A. Yes, sir.” 
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Witness further testified that he did not recall seeing a 
Diamond or Harlem Cab at the scene of the accident or 
hear the Harlem cab driver talk to him because he was so 
upset; that after the accident he went to the police station, 
returned with a radio car and pointed out to the officers 
where he had applied his brakes; that he was not positive 
if he saw a tape measure being used by the officers because 
he was so upset he could not recall what had happend. 

Officer George M. Patton was recalled as a witness for de¬ 
fendants, and testified, in substance, that he arrived at the 
scene of the accident between 9 ;30 and 10:00 o ’clock, P. M., 
and made measurements from marks and things on 14th 
Street south of S Street; that 14th Street is 70 feet ^vide 
from curb to curb. The taxicab made a skid mark on the 
street of 3 feet; that skid mark was 64 feet south of the 
curb line of S Street. There were marks on the street from 
something being dragged. These marks were on the 
58 west side of 14th Street, south of S. They started 
just in front of where the skid marks vrere and con¬ 
tinued for 36 feet. They were marks from something solid 
being dragged on the street. There was a shoe lying there 
apparently where plaintiff fell off the bumper. The marks 
on the street showed that plaintiff was struck out near the 
car lino and the cab went in to the curb on an angle to the 
])arkod cars, where it stopped. The left rear wheel of the 
taxicab made the skid which was near the southbound car 
line, 17 feet from the west curb of 14th Street. The shoe 
was right where the cab stopped. 

Counsel for defendants also read in evidence the follow¬ 
ing Traffic Kegulation; 

“Every pedestrian crossing a roadway at any point 
other than a marked or unmarked crosswalk shall yield the 
right of way to vehicles upon the roadway. ’ ’ 

Upon the conclusion of all of the testimony, counsel for 
defendants moved the Court to direct a verdict for defen¬ 
dant Independent Taxi 0\vners Association, Inc., because 
the testimony failed to show that there was any joint enter¬ 
prise between the defendants as charged in the declaration, 
and because plaintiff’s declaration counted upon joint en¬ 
terprise, and not upon the theory of estoppel. The Court 
denied said motion, to which denial counsel for defendants 
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reserved and was allowed an exception. Thereupon plain¬ 
tiff prayed the Court to instruct the jury as follows: 

“The jury are instructed that should you find, on the 
first branch of the case, that the defendant’s driver was 
nej^Iigent in one or more of the particulars charg*ed in the 
declaration, and that that was the direct and immediate 
cause of the accident and the injury to the plaintiff, but 
that in viewinir the evidence on both sides you think the de¬ 
fendant had made out the defense of contributory negli¬ 
gence; that is to say, that the plaintiff herself, 

59 bv her own failure to exercise reasonable care for 
her own safety, had contributed to this accident and 

to her injury, if you should stoj) there, there must be a ver¬ 
dict for the defendant. But there is one more thing to be 
considered, if you come to that point, because the law is 
tliat even though the plaintiff may have been guilty of negli¬ 
gence which contributed to the accident and the injury by 
putting herself in a position of peril, yet if thereafter the 
defendant, seeing the position in whicli she was or by the 
exercise of reasonable care could have seen her, had an op¬ 
portunity, by the exercise of reasonable care and diligence, 
to save her from the consequences of lier negligence, it was 
his duty to do so, and if he failed to do so, and that was the 
immediate i)roximatc cause of the injury to the plaintiff, 
she may still recover. That is what is called the Last Clear 
Chance Doctrine.” 

To the foregoing instruction counsel for defendants re¬ 
served and was allowed an exception. 

Thereuj)on counsel for defendants prayed the Court to in¬ 
struct the jury as follows: 

“You are instructed that the burden is upon the ifiaintiff 
to prove by a preponderance of the evidence that the acci¬ 
dent described in the declaration was caused bv the negli- 
gence of the driver of the taxicab, and that such negligence 
consisted of one or more of the acts of negligence 

60 charged in the declaration. Unless you find from a 
preponderance of the evidence that the driver of the 

taxicab was negligent in one or more of the ways cliarged 
in the declaration, and that but for such negligence, the ac¬ 
cident would not have occurred then your verdict must be 
for defendants.” 
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“You are instructed that while it is the duty of jurors to 
attempt to aj^ree upon a verdict, no juror, after consider¬ 
ing the evidence and the instructions of the Court, should 
surrender his or her conscientious opinion merely in order 
to bring about a unanimous verdict.” 

The court i-efused to grant said instructions, to which 
refusal counsel for defendants severally excepted, which 
exceptions were allowed. 

Thereupon the Court charged the jury as follows: 

“Ladies and gentlemen of the jury, the plaintiff, Louise 
Fields, seeks to recover of and from the defendants, Inde- 
jiendent Taxi Owners Association, a Corporation, and Max¬ 
well Marks, damages in tlie sum of $50,000 on account of in¬ 
juries sustained by her on the 9th day of November, 1935, 
as a result of being struck by a taxicab while she was in the 
act of crossing 14th Street, Northwest, at or near its inter¬ 
section with S Street. 

•Mrs. Fields claims that the driver of the taxicab was 
guilty of negligence in the operation and management of 
the car, and in her declaration she charges that this driver 
violated the following traffic regulations then in force in 
the District of Columbia: 

‘Paragraph (a). Section 23, Article VI: 

Vehicles shall be driven u]ion the right half of the high¬ 
way and the driv’er shall drive as closely as practicable to 
the right-hand edge or curb of the highway.’ 

‘Paragi-aph (b). Section 22, Article VI: 

No i)erson shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent, having due 
regard to the traffic, surface and width of the highway, and 
the hazard at intersections, and any other conditions then 
existing.’ 

G1 ‘Paragraph (c), Section 22, Article VI: 

The speed of any vehicle on any street, highway, 
or bridge in the District of Columbia shall not exceed 22 
miles per hour, except as hereinafter specifically provided, 
or as ma\’ otherwise be indicated by official signs.’ 

As I recall it, counsel agreed that the sjieed limit at 14th 
and S at that time was 22 miles an hour. 
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Also Paragraph (a), Section 5, Article III, provides: 

‘The driver of any vehicle shall yield the right of way to 
a pedestrian crossing the roadway within any marked cross¬ 
walk or within any unmarked crosswalk at the end of a 
block, except at intersections where the movement of traf¬ 
fic is being regulated by police officers or traffic-control 
signals, or at any point where a pedestrian tunnel has been 
provided.’ 

Paragraph (a). Section 28, Article VI: 

‘A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles.’ 

It is specifically charged in this declaration that the taxi¬ 
cab was driven well out toward the center of the roadway 
of 14th Street when there was no other traffic to prevent it 
from being operated close to the right-hand curb; that the 
defendants failed to operate the cab at a reasonable rate of 
speed, having due regard to the conditions existing, that is, 
that the plaintiff was walking upon the roadway crossing 
the same, and that the driver failed to observe whether the 
taxicab was being operated at a greater speed than was rea¬ 
sonable to prevent overtaking the plaintiff who was cross¬ 
ing the street. That the taxicab was operated at a speed in 
excess of 22 miles per hour. That the defendants failed to 
yield the right of way to the plaintiff who was crossing the 
street in the unmarked crosswalk. That the driver of the 
taxicab failed to slow down upon approaching the inter¬ 
section, but continued to operate the taxicab at the same 
rate of speed at which it had been traveling, and failed to 
keep the taxicab under such proper control as to avoid col¬ 
liding with and striking the plaintiff; that the driver 
62 of the taxicab failed and omitted to keep a proper 
lookout for pedestrians and the plaintiff crossing 
the street, and failed to sound a warning of the approach 
of the taxicab so as to enable the plaintiff to avoid the taxi¬ 
cab. 

It is further charged in this declaration by Mrs. Fields, 
that the driver failed to stop when he saw, or by the exer¬ 
cise of reasonable care could have seen, the plaintiff in a 
position of peril or danger, and failed to change the course 
of the taxicab when he saw, or by the exercise of reasonable 





vs. LOUISE FIELDS. 


55 


care could have seen, the plaintiff proceeding across the 
street so as to avoid striking her. 

The defendants are sued jointly, and it is claimed by the 
plaintiff that they were engaged in operating, maintaining, 
and controlling the operation of taxicabs in and along the 
streets of Washington as carrier of passengers for hire and 
that the taxicab involved in the accident was controlled, 
operated, and maintained by these defendants jointly and 
in a joint enterprise in and by reason of a mutually advan¬ 
tageous agreement and arrangement, and was operated and 
driven by one of their chauffeurs at the time of the acci¬ 
dent. 

Each of these defendants have filed what are known as 
pleas to the plaintiff’s declaration. The defendant. Inde¬ 
pendent Taxi Owners Association, by its pleas denies that 
it was engaged in the business of operating, maintaining, 
or controlling taxicabs in the District of Columbia, and 
denies that the taxicab involved in the accident was con¬ 
trolled, operated, or maintained by it jointly with its co¬ 
defendant, Marks, in a joint enterprise, and denies that 
the chauffeur who operated this cab was its chauffeur. The 
Asociation also denies that it had any management, control, 
or supervision of the taxicab or any financial interest in 
the revenue derived from the operation thereof. 

The defendant Association further denies all of the acts 
of negligence charged in the declaration as having been 
committed by the driver of the taxicab. The defendant 
Association by its second plea charges that the plaintiff 
violated paragraph (d) of Section 5, Article III of a traffic 
regulation then in force in the District of Columbia, which 
regulation reads as follows: 

63 ‘Every pedestrian crossing a roadway at any 
point other than within a marked or unmarked cross¬ 
walk shall yield the right of way to vehicles uijon the road- 
wav. ’ 

It alleges that the plaintiff undertook to cross 14th Street 
at a point other than within a marked or unmarked cross¬ 
walk, but 60 feet distant from such crosswalk, and that she 
entered upon the street at a point between parked automo¬ 
biles without any intimation or warning of her intention to 
do so, and suddenly stepped in front of the taxicab and so 
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close thereto that it was impossible for the driver of the 
cab to stop the same or change the course thereof so as to 
prevent or avoid the collision. It is charged that the colli¬ 
sion was caused solely by the negligence of the plaintiff. 
And in its third plea, the defendant Association alleges that 
the negligence of the plaintiff contributed to cause the 
accident. 

Now, the pleas of the defendant Marks are substantially 
the same as the pleas of his co-defendant, Independent Taxi 
Owners Association, Marks admits that he was the owner 
of the taxicab involved in the accident, but denies that the 
taxicab was controlled, operated, or maintained jointly by 
him and the Independent Taxi Owners Association, or in a 
joint enterprise between them. He alleges that at the time 
of the accident, the taxicab was operated by him, for his 
benefit, and that the defendant Association had no control, 
supervision, or management of the ojieration of the cab; 
nor any interest in the revenues derived from the operation 
thereof. His pleas deny the acts of negligence charged by 
the plaintiff and he alleges that the plaintiff herself was 
negligent in that she crossed the street as a place other than 
a marked or unmarked crosswalk in violation of the traffic 
regulation I have just read, and that she entered upon the 
street from between automobiles parked on the street and 
stepped immediately in front of the taxicab and so close to 
it that was im})ossible to stop the cab or change its course 
so as to prevent the collision. It is claimed that this negli¬ 
gence of the plaintiff was the sole cause of the accident or 
contributed to cause it. 

It is for the jury to determine from all the facts 
64 and circumstances in evidence just how this accident 
happened. 

In the first place, you must bear in mind that you are 
not to infer negligence from the mere happening of an 
accident. The plaintiff by her declaration charges that the 
accident was due to certain acts of negligence of the defen¬ 
dants, acting through their driver, in the operation and 
management of the taxicab. Therefore, the burden of proof 
is upon the plaintiff to establish to your satisfaction, and 
to the satisfaction of each of you, by a preponderance of 
the evidence, that in the operation and management of 
this taxicab the driver was guilty of one or more of the acts 
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of negligence charged; and further, that such negligence 
was the proximate cause of the accident and the resulting 
injuries to the plaintiff. 

The defendants by their pleas charge that the plaintiff 
herself was guilty of negligence which caused or contrib¬ 
uted to cause the accident. It is for them to satisfy you 
from a preponderance of all the evidence that the plaintiff 
was guilty of one or more of the acts of negligence charged, 
and that this negligence on her part either caused or con¬ 
tributed to cause the accident about which she complains. 

Now, in determining this question of contributory neg¬ 
ligence, you will consider not only the evidence introduced 
by the defendants, but all of the evidence in the case, in¬ 
cluding that introduced by the plaintiff. If from a pre¬ 
ponderance of the whole evidence you are satisfied that the 
plaintiff herself was guilty of negligence in one or more 
of the acts charged in the pleas, and that this negligence 
caused or contributed to cause the accident and the re¬ 
sulting injuries sustained by the plaintiff, then your ver¬ 
dict must be for the defendants. 

In other words, you are instructed that even should you 
find from a pre])onderance of the evidence that the driver 
of the taxicab was negligent in one or more of the ways 
charged in the declaration, and that but such negligence 
the accident would not have luqjpeiied, yet should 
65 you also find from a preponderance of the evidence 
that the i)laintiff was also negligent, and that her 
negligence contributed to the accident and lier consequent 
injuries, then your verdict must be for the defendants. 

However, what I have just said is to be considered in 
connection with the so-called last clear chance doctrine 
which I shall presently explain. 

As I have already pointed out, the declaration charges 
that the defendants, through their driver, violated certain 
traffic regulations in the manner in which the taxicab was 
oi)erated and managed. These regulations have been read 
to you, and their purpose is obvious. It is the duty of every 
person who drives an automobile upon and along the streets 
of 'Washington to observe and obey these traffic regula¬ 
tions, and pedestrians and others lawfully and properly 
upon the streets have the right to assume that such regula¬ 
tions will be observed and complied with by such driver. 
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You are instructed that it became and was the duty of 
the driver of this taxicab to observe and obey the traffic reg¬ 
ulations read in evidence. It was, therefore, his duty to 
drive the taxicab as closely as practicable to the right- 
hand edge or curb of 14th Street that night. It was also 
his duty to drive the cab at a reasonable and prudent rate 
of speed, having due regard to the traffic, surface, and 
width of 14th Street and the hazard at its intersection with 
S Street. It was also his duty to observe the so-called speed 
limit of 22 miles per hour and not drive the car in excess 
of that speed. It was also his duty to yield the right of 
way to pedestrians crossing 14th Street at S Street who 
were within the unmarked crosswalk. Furthermore, it was 
the duty of the driver of this taxicab to slow down upon 
approaching the intersection and keep the cab under such 
control as to avoid colliding with pedestrians. Failure of 
the driver or operator of an automobile to observe and obey 
any or all of these traffic regulations is of itself negligence, 
and if such negligence is the ]n*oximate cause of an acci¬ 
dent which results in injuries to a pedestrian, the driver of 
such cab must respond in damages. 

Therefore, if the jury is satisfied from a pre])on- 
66 derance of the evidence that these defendants, act¬ 
ing by and through their driver, violated any one or 
all of those traffic regulations in the operation and man¬ 
agement of the taxicab that night, they are as a matter of 
law guilty of negligence and you should so find; and if you 
further find that such negligence was the proximate cause 
of the accident and that the plaintiff was not guilty of neg¬ 
ligence which contributed thereto, your verdict should be 
for the plaintiff. 

The traffic regulations also require that pedestrians 
crossing a street at any point other than within a marked 
or unmarked crosswalk yield the right of way to vehicles 
upon the street. 

You are instructed that the driver of the taxicab owned 
by the defendant Marks had the right to assume that a 
pedestrian desiring to cross the roadway of 14th Street at 
a point other than within a marked or unmarked crosswalk 
would use due care for his own safety—her own safety in 
this case—and would yield the right of way to vehicles upon 
the roadway, as required by the traffic regulations. 
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If you are satisfied from a preponderance of the whole 
evidence that the plaintiff was crossing l-4th Street at a 
point not within a marked or unmarked crosswalk and failed 
to yield the right of way to the taxicab, then you will find 
that she was guilty of negligence, and if you further find 
that this negligence caused or contributed to cause the acci¬ 
dent, then your verdict should be for the defendants. 

But, in this connection we must consider the so-called last 
clear chance doctrine. Therefore, the jury are instructed 
that should you find, on the first branch of the case, that the 
defendants’ driver was negligent in one or more of the par¬ 
ticulars charged in the declaration, and that that was the 
direct and immediate cause of the accident and the injury 
to the plaintiff, but that in viewing the evidence on both 
sides you think the defendant had made out the defense of 
contributory negligence, that is to say, that the x>laintiff 
herself, by her own failure to exercise reasonable 
67 care for own safety, had contributed to this accident 
and to her injury, and if you should stop there, there 
must be a verdict for the defendants. But there is one 
more thing to bo considered, if you come to that point, be¬ 
cause the law is that even though the plaintiff may have 
been guilty of negligence which contributed to the accident 
and injury by putting herself in a position of peril, yet if 
thereafter the defendants, being in the position in which 
she was, or bv the exercise of reasonable care could have 
seen her, had an opportunity, by the exercise of reasonable 
care and diligence, to save her from the consequences of 
her negligence, it was his duty to do so, and if he failed to 
do so, and that was the immediate proximate cause of the 
injury to the plaintiff, she may still recover. That is what 
is called the last clear chance doctrine. 

The declaration charges that this taxicab was controlled, 
operated, and maintained by the defendants jointly and in 
a joint enterprise in and by reason of a mutually advan¬ 
tageous agreement and arrangement, and was driven by 
one of their chauffeurs. 

A joint enterprise has been aptly defined as a special 
combination of two or more persons where, in some specific 
venture, a profit is jointly sought without any actual part¬ 
nership or corporate designation. This taxicab was owned 
by the defendant Marks, and was driven that night by a 
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driver employed by him. Tlierefore, unless the jury is sat¬ 
isfied by a preponderance of the evidence that the Inde¬ 
pendent Taxi Owners Association was engaged in a joint 
enter 2 )rise with its co-defendant, Marks, your verdict must 
lx* for the Association. 

Evidence has been presented showing the relationship 
existing between the Association and its co-defendant, 
Marks. The original charter of the Association and the 
amendment thereto has been read in evidence, as also the 
contract or agreement between it and marks which was in 
force at the time of the accident. It also ajipears from the 
evidence that the taxicab carried the design, colors, and in¬ 
signia of the Diamond Cab, which color scheme and design 
and insignia were exclusively owned and controlled 
68 by the defendant Association, and which could only 
be used by its members; and it also apjiears that the 
members of this Association were required to and did make 
certain monthly payments to this Association, and that it 
maintained a telephone system and call boxes at various 
places in the city where calls for taxicab service were re¬ 
ceived and transmitted to its various members so that such 
members could res])ond and carry the i)assenger thus de¬ 
siring the services of a taxicab. It also api)ears in evidence 
that the association advertised the Diamond Cab service in 
the City Directory and also in the Telephone Director, and 
that one desiring a taxicab could call Potomac 6*200. 

Therefore, in determining this (luestion whether the de¬ 
fendants were engaged in a joint enter])rise, as I have de¬ 
fined it, the jury will take into consideration this evidence 
toirether with all other facts and circumstances in evidence 
and bearing on the question. 

If you find from a prei)onderance of all the evidence* in 
the case that the defendants, the Independent Taxi Owners 
Association, Incori)orated, and Maxwell Marks and others 
combined specially for the i)ur])osc of undertaking jointly 
a s])ecific adventure for j)rofit, without any actual ])artner- 
ship or cori)orate designation, or for the i)urpose of carry¬ 
ing out a single business enterprise for profit, for which 
purpose they combined their i)roperty, money, effects, skill 
and knowledge, which ])uri)ose was to conduct a business 
of operating a fleet of taxicabs for the carrying of passen¬ 
gers for hire in the District of Columbia, and that in carry- 
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in;;? out such purpose one of them neg:lig'ently caused the 
injury to the plaintiff, then your verdict shall be for the 
plaintiff against both defendants. 

Throughout these instructions I have used the expres¬ 
sion ‘preponderance of evidence.’ By that expression I 
do not mean the greater number of witnesses upon one 
side or the other. It means that evidence which is most 
satisfactory and convincing to the minds of the jurors. 

Now, in order to determine upon which side the prepon¬ 
derance of the evidence lies, the jury may take into con¬ 
sideration the opportunity of the several witnesses 
69 for seeing or knowing the things or matters about 
which thev testifv; their conduct and demeanor 
while testifying; their bias or prejudice, if any, either for 
or against the parties to the suit and the probability or im¬ 
probability of the truth of their several statements. From 
these and all other facts and circumstances in evidence, 
you may determine where the preponderance of the evi¬ 
dence lies. 

The jury are the sole and exclusive judges of the facts, 
and it is your sole province to determine the credibility of 
witnesses and the weight to be given to their testimony. 
In determining the credibility of a witness you may also 
inquire whether or not such witness has made a prior state¬ 
ment which is inconsistent with the testimony he has given 
here. If it appears from the evidence that any witness has 
made a different and contradictory statement on any ma¬ 
terial point on some former occasion, the jury have the right 
on passing upon the credibility of such a witness to take this 
into consideration along with all facts and circumstances 
in evidence for the sole purpose of determining the value 
or want of value of his testimony. 

There is in evidence a report concerning this accident 
read to you from the so-called incidental book of the Second 
Police Precinct. This i-eport was written by Officer Leahy 
after he had made an investigation. He did not see the 
accident and did not come upon the scene until some time 
after the accident had hap])ened. Now, in determining the 
weight you will give to this report you may take into con¬ 
sideration all the facts and circumstances in evidence, as 
well as the circumstances of the making of such writing or 
record, including the lack of personal knowledge of Officer 
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Leahy who made it. You may give it such weight as you 
think it is entitled to, and if you think it is not entitled to 
any weight whatever you may disregard it. 

The jury are instructed as a matter of law that if you 
find for the plaintiff your verdict should be in such sum as 
will fairly compensate her for the physical injuries which 
she sustained as may be shown by the evidence, together 
with such additional sum as will fairly compensate 
70 her for the physical and mental pain and anguish 
which she suffered. 

You are further instructed that if you believe from the 
evidence that the plaintiff’s injuries are such as are likely 
to continue in the future or are permanent in their charac¬ 
ter, you are further instructed to award to the plaintiff 
such additional sums as will fairly compensate her for her 
permanent injuries, together with such additional sums as 
will compensate her for her future physical and mental 
pain and anguish, which she is reasonably likely to suffer, 
and for loss of income suffered and which she may in the 
future suffer. 

By that instruction, I do not mean that you must itemize 
your verdict, but if you find a verdict for the plaintiff it 
will be in one general sum, So, do not get confused by the 
way in which this prayer is written and think you have to 
bring in so much for her physical suffering and so mucli 
for her loss of earnings, and all that. I don’t mean it that 
way; but, all these things are for you to take into consid¬ 
eration. 

Now, you are finally instructed that in arriving at your 
verdict you must not permit yourselves to be influenced by 
sympathy or prejudice. 

The law contemplates the concurrence of each individual 
juror in the verdict rendered and, although the verdict to 
which a juror agrees must be his owm verdict, the result 
of his own convictions, and not a mere acquiescence in the 
conclusion of his fellow-jurors, yet, in order to reach an 
unanimous result, you must examine the questions submit¬ 
ted to you with candor and with a proper regard and def¬ 
erence to the opinions of each other. Therefore, in confer¬ 
ring together, you ought to pay proper respect to each 
other’s arguments. In reaching a verdict, the jury must 
be guided solely by the evidence in the case and the law 
as I have given it to you in these instructions.” 
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Upon the conclusion of said charge counsel for defen¬ 
dants reserved and was allowed an exception to so much 
thereof as submitted to the jury the regulation concerning 
driving as near as practicable to the right hand curb, upon 
the ground that said regulation is too vague and in- 
71 definite and is invalid, and because the Court charged 
the jury that if they found from the evidence that 
the driver of the taxicab had violated any of the regulations 
contained in the Court’s charge, including said regulation 
as to driving as near as practicable to the right hand curb, 
such violation constituted negligence as a matter of law; 
and also reserved and was allowed an exception to so much 
of the charge as submitted to the jury the question of joint 
enterprise. 

The foregoing constitutes the substance of all of the tes¬ 
timony and proceedings in the trial of this case relevant 
or pertinent to the exceptions hereinbefore set forth, which 
said exceptions were duly reserved and allowed before the 
jury retired to consider of the verdict, and because the same 
are not matters of record, and that thev niav be made of 
record so that defendants may have this case reviewed on 
appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia, they pray the Court to sign and seal this, 
their bill of exceptions, and order the same of record, which 
is accordingly done, by the Court, this 4th day of January, 
1938, now for then. 

Bv the Court: 

0 R LUHRING (Seal) 
Justice 

Approved: 

WHITEFORD, MARSHALL & HART, 

By P. H. MARSHALL, 

Attys for Defendants. 
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